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may be reported to the employee’s su-
pervisor. 

§ 4.38 Administrative remedies. 

(a) If the Department receives or ob-
tains information providing a reason-
able basis to believe that a violation of 
Section 103 has occurred, the Depart-
ment may impose a sanction, as deter-
mined to be appropriate, upon an appli-
cant for or a recipient of assistance 
who has received covered selection in-
formation. 

(b) In determining whether a sanc-
tion is appropriate and if so which 
sanction or sanctions should be sought, 
the Secretary shall give consideration 
to the applicant’s conduct with respect 
to the violation. In so doing, the Sec-
retary shall consider the factors listed 
at § 4.36(d), as well as any history of 
prior violations in any HUD program, 
the benefits received or expected, de-
terrence of future violations and the 
extent of any complicity in the viola-
tion. 

(c) The Secretary may impose a sanc-
tion authorized by this section whether 
or not the Ethics Law Division refers a 
case under 24 CFR part 30, and whether 
or not a civil money penalty is im-
posed. 

PART 5—GENERAL HUD PROGRAM 
REQUIREMENTS; WAIVERS 

Subpart A—Generally Applicable 
Definitions and Requirements; Waivers 

Sec. 
5.100 Definitions. 
5.105 Other Federal requirements. 
5.107 Audit requirements for non-profit or-

ganizations. 
5.109 Equal Participation of Religious Orga-

nizations in HUD Programs and Activi-
ties. 

5.110 Waivers. 

Subpart B—Disclosure and Verification of 
Social Security Numbers and Employer 
Identification Numbers; Procedures for 
Obtaining Income Information 

5.210 Purpose, applicability, and Federal 
preemption. 

5.212 Compliance with the Privacy Act and 
other requirements. 

5.214 Definitions. 

DISCLOSURE AND VERIFICATION OF SOCIAL SE-
CURITY NUMBERS AND EMPLOYER IDENTI-
FICATION NUMBERS FOR APPLICANTS AND 
PARTICIPANTS IN CERTAIN HUD PROGRAMS 

5.216 Disclosure and verification of Social 
Security and Employer Identification 
Numbers. 

5.218 Penalties for failing to disclose and 
verify Social Security and Employer 
Identification Numbers. 

PROCEDURES FOR OBTAINING INCOME INFORMA-
TION ABOUT APPLICANTS AND PARTICI-
PANTS 

5.230 Consent by assistance applicants and 
participants. 

5.232 Penalties for failing to sign consent 
forms. 

5.233 Mandated use of HUD’s Enterprise In-
come Verification (EIV) System. 

5.234 Requests for information from 
SWICAs and Federal agencies; restric-
tions on use. 

5.236 Procedures for termination, denial, 
suspension, or reduction of assistance 
based on information obtained from a 
SWICA or Federal agency. 

5.238 Criminal and civil penalties. 
5.240 Family disclosure of income informa-

tion to the responsible entity and 
verification. 

Subpart C—Pet Ownership for the Elderly 
or Persons With Disabilities 

GENERAL REQUIREMENTS 

5.300 Purpose. 
5.303 Exclusion for animals that assist, sup-

port, or provide service to persons with 
disabilities. 

5.306 Definitions. 
5.309 Prohibition against discrimination. 
5.312 Notice to tenants. 
5.315 Content of pet rules: General require-

ments. 
5.318 Discretionary pet rules. 
5.321 Lease provisions. 
5.324 Implementation of lease provisions. 
5.327 Nuisance or threat to health or safety. 

PET OWNERSHIP REQUIREMENTS FOR HOUSING 
PROGRAMS 

5.350 Mandatory pet rules for housing pro-
grams. 

5.353 Housing programs: Procedure for de-
velopment of pet rules. 

5.356 Housing programs: Pet rule violation 
procedures. 

5.359 Housing programs: Rejection of units 
by applicants for tenancy. 

5.360 Housing programs: Additional lease 
provisions. 

5.363 Housing programs: Protection of the 
pet. 
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PET OWNERSHIP REQUIREMENTS FOR PUBLIC 
HOUSING PROGRAMS 

5.380 Public housing programs: Procedure 
for development of pet rules. 

Subpart D—Definitions for Section 8 and 
Public Housing Assistance Under the 
United States Housing Act of 1937 

5.400 Applicability. 
5.403 Definitions. 

Subpart E—Restrictions on Assistance to 
Noncitizens 

5.500 Applicability. 
5.502 Requirements concerning documents. 
5.504 Definitions. 
5.506 General provisions. 
5.508 Submission of evidence of citizenship 

or eligible immigration status. 
5.510 Documents of eligible immigration 

status. 
5.512 Verification of eligible immigration 

status. 
5.514 Delay, denial, reduction or termi-

nation of assistance. 
5.516 Availability of preservation assistance 

to mixed families and other families. 
5.518 Types of preservation assistance avail-

able to mixed families and other fami-
lies. 

5.520 Proration of assistance. 
5.522 Prohibition of assistance to noncitizen 

students. 
5.524 Compliance with nondiscrimination 

requirements. 
5.526 Protection from liability for respon-

sible entities and State and local govern-
ment agencies and officials. 

5.528 Liability of ineligible tenants for re-
imbursement of benefits. 

Subpart F—Section 8 and Public Housing, 
and Other HUD Assisted Housing Serv-
ing Persons with Disabilities: Family In-
come and Family Payment; Occu-
pancy Requirements for Section 8 
Project-Based Assistance 

5.601 Purpose and applicability. 
5.603 Definitions. 

FAMILY INCOME 

5.609 Annual income. 
5.611 Adjusted income. 
5.612 Restrictions on assistance to students 

enrolled in an institution of higher edu-
cation. 

5.613 Public housing program and Section 8 
tenant-based assistance program: PHA 
cooperation with welfare agency. 

5.615 Public housing program and Section 8 
tenant-based assistance program: How 
welfare benefit reduction affects family 
income. 

5.617 Self-sufficiency incentives for persons 
with disabilities—Disallowance of in-
crease in annual income. 

FAMILY PAYMENT 

5.628 Total tenant payment. 
5.630 Minimum rent. 
5.632 Utility reimbursements. 
5.634 Tenant rent. 

SECTION 8 PROJECT-BASED ASSISTANCE: 
OCCUPANCY REQUIREMENTS 

5.653 Section 8 project-based assistance pro-
grams: Admission—Income-eligibility 
and income-targeting. 

5.655 Section 8 project-based assistance pro-
grams: Owner preferences in selection for 
a project or unit. 

5.657 Section 8 project-based assistance pro-
grams: Reexamination of family income 
and composition. 

5.659 Family information and verification. 
5.661 Section 8 project-based assistance pro-

grams: Approval for police or other secu-
rity personnel to live in project. 

Subpart G—Physical Condition Standards 
and Inspection Requirements 

5.701 Applicability. 
5.703 Physical condition standards for HUD 

housing that is decent, safe, sanitary and 
in good repair (DSS/GR). 

5.705 Uniform physical inspection require-
ments. 

Subpart H—Uniform Financial Reporting 
Standards 

5.801 Uniform financial reporting standards. 

Subpart I—Preventing Crime in Federally 
Assisted Housing—Denying Admission 
and Terminating Tenancy for Criminal 
Activity or Alcohol Abuse 

GENERAL 

5.850 Which subsidized housing is covered by 
this subpart? 

5.851 What authority do I have to screen ap-
plicants and evict tenants? 

5.852 What discretion do I have in screening 
and eviction actions? 

5.853 Definitions. 

DENYING ADMISSIONS 

5.854 When must I prohibit admission of in-
dividuals who have engaged in drug-re-
lated criminal activity? 

5.855 When am I specifically authorized to 
prohibit admission of individuals who 
have engaged in criminal activity? 

5.856 When must I prohibit admission of sex 
offenders? 

5.857 When must I prohibit admission of al-
cohol abusers? 
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TERMINATING TENANCY 

5.858 When authority do I have to evict drug 
criminals? 

5.859 When am I specifically authorized to 
evict other criminals? 

5.860 When am I specifically authorized to 
evict alcohol abusers? 

5.861 What evidence of criminal activity 
must I have to evict? 

Subpart J—Access to Criminal Records 
and Information 

5.901 To what criminal records and searches 
does this subpart apply? 

5.902 Definitions. 
5.903 What special authority is there to ob-

tain access to criminal records? 
5.905 What special authority is there to ob-

tain access to sex offender registration 
information? 

Subpart K—Application, Registration, and 
Submission Requirements 

5.1001 Applicability. 
5.1003 Use of a universal identifier for orga-

nizations applying for HUD grants. 
5.1004 Central contractor registration. 
5.1005 Electronic submission of applications 

for grants and other financial assistance. 

Subpart L—Protection for Victims of Do-
mestic Violence, Dating Violence, or 
Stalking in Public and Section 8 Hous-
ing 

5.2001 Applicability. 
5.2003 Definitions. 
5.2005 VAWA protections. 
5.2007 Documenting the occurrence of do-

mestic violence, dating violence, or 
stalking. 

5.2009 Remedies available to victims of do-
mestic violence, dating violence, or 
stalking in HUD-assisted housing. 

5.2011 Effect on other laws. 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, 3535(d), Sec. 327, Pub. L. 109–115, 
119 Stat. 2936, and Sec. 607, Pub. L. 109–162, 
119 Stat. 3051. 

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 5 appear at 65 FR 16715, Mar. 29, 2000. 

Subpart A—Generally Applicable 
Definitions and Requirements; 
Waivers 

§ 5.100 Definitions. 
The following definitions apply to 

this part and also in other regulations, 
as noted: 

1937 Act means the United States 
Housing Act of 1937 (42 U.S.C. 1437 et 
seq.) 

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et 
seq.). 

ALJ means an administrative law 
judge appointed to HUD pursuant to 5 
U.S.C. 3105 or detailed to HUD pursuant 
to 5 U.S.C. 3344. 

Covered person, for purposes of 24 CFR 
5, subpart I, and parts 966 and 982, 
means a tenant, any member of the 
tenant’s household, a guest or another 
person under the tenant’s control. 

Department means the Department of 
Housing and Urban Development. 

Drug means a controlled substance as 
defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802). 

Drug-related criminal activity means 
the illegal manufacture, sale, distribu-
tion, or use of a drug, or the possession 
of a drug with intent to manufacture, 
sell, distribute or use the drug. 

Elderly Person means an individual 
who is at least 62 years of age. 

Fair Housing Act means title VIII of 
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments 
Act of 1988 (42 U.S.C. 3601 et seq.). 

Fair Market Rent (FMR) means the 
rent that would be required to be paid 
in the particular housing market area 
in order to obtain privately owned, de-
cent, safe and sanitary rental housing 
of modest (non-luxury) nature with 
suitable amenities. This Fair Market 
Rent includes utilities (except tele-
phone). Separate Fair Market Rents 
will be established by HUD for dwelling 
units of varying sizes (number of bed-
rooms) and will be published in the 
FEDERAL REGISTER in accordance with 
part 888 of this title. 

Family has the meaning provided this 
term in § 5.403, and applies to all HUD 
programs unless otherwise provided in 
the regulations for a specific HUD pro-
gram. 

Federally assisted housing (for pur-
poses of subparts I and J of this part) 
means housing assisted under any of 
the following programs: 

(1) Public housing; 
(2) Housing receiving project-based or 

tenant-based assistance under Section 
8 of the U.S. Housing Act of 1937 (42 
U.S.C. 1437f); 
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(3) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
amended by section 801 of the National 
Affordable Housing Act (12 U.S.C. 
1701q); 

(4) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
such section existed before the enact-
ment of the National Affordable Hous-
ing Act; 

(5) Housing that is assisted under sec-
tion 811 of the National Affordable 
Housing Act (42 U.S.C. 8013); 

(6) Housing financed by a loan or 
mortgage insured under section 
221(d)(3) of the National Housing Act 
(12 U.S.C. 1715l(d)(3)) that bears inter-
est at a rate determined under the pro-
viso of section 221(d)(5) of such Act (12 
U.S.C. 1715l(d)(5)); 

(7) Housing insured, assisted, or held 
by HUD or by a State or local agency 
under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1); or 

(8) Housing assisted by the Rural De-
velopment Administration under sec-
tion 514 or section 515 of the Housing 
Act of 1949 (42 U.S.C. 1483, 1484). 

Gender identity means actual or per-
ceived gender-related characteristics. 

General Counsel means the General 
Counsel of HUD. 

Grantee means the person or legal en-
tity to which a grant is awarded and 
that is accountable for the use of the 
funds provided. 

Guest, only for purposes of 24 CFR 
part 5, subparts A and I, and parts 882, 
960, 966, and 982, means a person tempo-
rarily staying in the unit with the con-
sent of a tenant or other member of the 
household who has express or implied 
authority to so consent on behalf of 
the tenant. The requirements of parts 
966 and 982 apply to a guest as so de-
fined. 

Household, for purposes of 24 CFR 
part 5, subpart I, and parts, 960, 966, 882, 
and 982, means the family and PHA-ap-
proved live-in aide. 

HUD means the same as Department. 
MSA means a metropolitan statis-

tical area. 
NAHA means the Cranston-Gonzalez 

National Affordable Housing Act (42 
U.S.C. 12701 et seq.). 

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 
4321). 

NOFA means Notice of Funding 
Availability. 

OMB means the Office of Manage-
ment and Budget. 

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the 
Secretary. 

Other person under the tenant’s con-
trol, for the purposes of the definition 
of covered person and for parts 5, 882, 
966, and 982 means that the person, al-
though not staying as a guest (as de-
fined in this section) in the unit, is, or 
was at the time of the activity in ques-
tion, on the premises (as premises is de-
fined in this section) because of an in-
vitation from the tenant or other mem-
ber of the household who has express or 
implied authority to so consent on be-
half of the tenant. Absent evidence to 
the contrary, a person temporarily and 
infrequently on the premises solely for 
legitimate commercial purposes is not 
under the tenant’s control. 

Premises, for purposes of 24 CFR part 
5, subpart I, and parts 960 and 966, 
means the building or complex or de-
velopment in which the public or as-
sisted housing dwelling unit is located, 
including common areas and grounds. 

Public housing means housing as-
sisted under the 1937 Act, other than 
under Section 8. ‘‘Public housing’’ in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a 
PHA with capital or operating assist-
ance. 

Public Housing Agency (PHA) means 
any State, county, municipality, or 
other governmental entity or public 
body, or agency or instrumentality of 
these entities, that is authorized to en-
gage or assist in the development or 
operation of low-income housing under 
the 1937 Act. 

Responsible entity means: 
(1) For the public housing program, 

the Section 8 tenant-based assistance 
program (part 982 of this title), and the 
Section 8 project-based certificate or 
voucher programs (part 983 of this 
title), and the Section 8 moderate reha-
bilitation program (part 882 of this 
title), responsible entity means the 
PHA administering the program under 
an ACC with HUD; 
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(2) For all other Section 8 programs, 
responsible entity means the Section 8 
project owner. 

Section 8 means section 8 of the 
United States Housing Act of 1937 (42 
U.S.C. 1437f). 

Secretary means the Secretary of 
Housing and Urban Development. 

Sexual orientation means homosex-
uality, heterosexuality, or bisexuality. 

URA means the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201– 
4655). 

Violent criminal activity means any 
criminal activity that has as one of its 
elements the use, attempted use, or 
threatened use of physical force sub-
stantial enough to cause, or be reason-
ably likely to cause, serious bodily in-
jury or property damage. 

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR 
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000; 
66 FR 28791, May 24, 2001; 77 FR 5674, Feb. 3, 
2012] 

§ 5.105 Other Federal requirements. 
The requirements set forth in this 

section apply to all HUD programs, ex-
cept as may be otherwise noted in the 
respective program regulations in title 
24 of the CFR, or unless inconsistent 
with statutes authorizing certain HUD 
programs: 

(a) Nondiscrimination and equal oppor-
tunity. (1) The Fair Housing Act (42 
U.S.C. 3601–19) and implementing regu-
lations at 24 CFR part 100 et seq.; Exec-
utive Order 11063, as amended by Exec-
utive Order 12259 (3 CFR, 1959–1963 
Comp., p. 652 and 3 CFR, 1980 Comp., p. 
307) (Equal Opportunity in Housing 
Programs) and implementing regula-
tions at 24 CFR part 107; title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 2000d- 
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1; 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101–6107) and implementing reg-
ulations at 24 CFR part 146; section 504 
of the Rehabilitation Act of 1973 (29 
U.S.C. 794) and implementing regula-
tions at part 8 of this title; title II of 
the Americans with Disabilities Act, 42 
U.S.C. 12101 et seq.; 24 CFR part 8; sec-
tion 3 of the Housing and Urban Devel-
opment Act of 1968 (12 U.S.C. 1701u) and 
implementing regulations at 24 CFR 

part 135; Executive Order 11246, as 
amended by Executive Orders 11375, 
11478, 12086, and 12107 (3 CFR, 1964–1965 
Comp., p. 339; 3 CFR, 1966–1970 Comp., p. 
684; 3 CFR, 1966–1970 Comp., p. 803; 3 
CFR, 1978 Comp., p. 230; and 3 CFR, 1978 
Comp., p. 264, respectively) (Equal Em-
ployment Opportunity Programs) and 
implementing regulations at 41 CFR 
chapter 60; Executive Order 11625, as 
amended by Executive Order 12007 (3 
CFR, 1971–1975 Comp., p. 616 and 3 CFR, 
1977 Comp., p. 139) (Minority Business 
Enterprises); Executive Order 12432 (3 
CFR, 1983 Comp., p. 198) (Minority 
Business Enterprise Development); and 
Executive Order 12138, as amended by 
Executive Order 12608 (3 CFR, 1977 
Comp., p. 393 and 3 CFR, 1987 Comp., p. 
245) (Women’s Business Enterprise). 

(2) Equal access to HUD-assisted or in-
sured housing. (i) Eligibility for HUD-as-
sisted or insured housing. A determina-
tion of eligibility for housing that is 
assisted by HUD or subject to a mort-
gage insured by the Federal Housing 
Administration shall be made in ac-
cordance with the eligibility require-
ments provided for such program by 
HUD, and such housing shall be made 
available without regard to actual or 
perceived sexual orientation, gender 
identity, or marital status. 

(ii) Prohibition of inquiries on sexual 
orientation or gender identity. No owner 
or administrator of HUD-assisted or 
HUD-insured housing, approved lender 
in an FHA mortgage insurance pro-
gram, nor any (or any other) recipient 
or subrecipient of HUD funds may in-
quire about the sexual orientation or 
gender identity of an applicant for, or 
occupant of, HUD-assisted housing or 
housing whose financing is insured by 
HUD, whether renter- or owner-occu-
pied, for the purpose of determining 
eligibility for the housing or otherwise 
making such housing available. This 
prohibition on inquiries regarding sex-
ual orientation or gender identity does 
not prohibit any individual from volun-
tarily self-identifying sexual orienta-
tion or gender identity. This prohibi-
tion on inquiries does not prohibit law-
ful inquiries of an applicant or occu-
pant’s sex where the housing provided 
or to be provided to the individual is 
temporary, emergency shelter that in-
volves the sharing of sleeping areas or 
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bathrooms, or inquiries made for the 
purpose of determining the number of 
bedrooms to which a household may be 
entitled. 

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of 
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions 
established by the Department of Hous-
ing and Urban Development Reform 
Act of 1989 (42 U.S.C. 3531 et seq.). 

(c) Debarred, suspended, or ineligible 
contractors and participants. The pro-
hibitions at 2 CFR part 2424 on the use 
of debarred, suspended, or ineligible 
contractors and participants. 

(d) Drug-free workplace. The Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701, et seq.) and HUD’s implementing 
regulations at 2 CFR part 2429. 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000; 72 FR 73491, Dec. 27, 2007; 
76 FR 45167, July 28, 2011; 77 FR 5674, Feb. 3, 
2012] 

§ 5.107 Audit requirements for non- 
profit organizations. 

Non-profit organizations subject to 
regulations in the part 200 and part 800 
series of title 24 of the CFR shall com-
ply with the audit requirements of re-
vised OMB Circular A–133, ‘‘Audits of 
States, Local Governments, and Non- 
profit Organizations’’ (see 24 CFR 
84.26). For HUD programs, a non-profit 
organization is the mortgagor or owner 
(as these terms are defined in the regu-
lations in the part 200 and part 800 se-
ries) and not a related or affiliated or-
ganization or entity. 

[62 FR 61617, Nov. 18, 1997] 

§ 5.109 Equal Participation of Reli-
gious Organizations in HUD Pro-
grams and Activities. 

(a) Purpose. Consistent with Execu-
tive Order 13279 (issued on December 12, 
2002, 67 FR 77141, 3 CFR, 2002 Comp., p. 
258), entitled ‘‘Equal Protection of the 
Laws for Faith-Based and Community 
Organizations,’’ this section describes 
HUD’s policy for the equal participa-
tion of religious organizations in 
HUD’s programs and activities. The 
equal participation policies and re-
quirements contained in this section 
are generally applicable to religious or-
ganizations in all HUD programs and 

activities. More specific policies and 
requirements regarding the participa-
tion of religious organizations in indi-
vidual HUD programs may be provided 
in the regulations for those programs. 

(b) Equal participation of religious or-
ganizations in HUD programs and activi-
ties. Religious organizations are eligi-
ble, on the same basis as any other or-
ganization, to participate in HUD’s 
programs and activities. Neither the 
Federal government, nor a State or 
local government, nor any other entity 
that administers any HUD program or 
activity shall discriminate against an 
organization on the basis of the organi-
zation’s religious character or affili-
ation. 

(c) Inherently religious activities. Orga-
nizations that receive direct HUD 
funds under a HUD program or activity 
may not engage in inherently religious 
activities, such as worship, religious 
instruction, or proselytization, as part 
of the programs or services funded 
under a HUD program or activity. If an 
organization conducts such inherently 
religious activities, the inherently reli-
gious activities must be offered sepa-
rately, in time or location, from the 
programs, activities, or services sup-
ported by direct HUD funds and par-
ticipation must be voluntary for the 
beneficiaries of the programs, activi-
ties or services provided under the 
HUD program. 

(d) Independence of religious organiza-
tions. A religious organization that par-
ticipates in a HUD program or activity 
will retain its independence from Fed-
eral, State, and local governments, and 
may continue to carry out its mission, 
including the definition, practice, and 
expression of its religious beliefs, pro-
vided that it does not engage in any in-
herently religious activities, such as 
worship, religious instruction, or pros-
elytization as part of the programs or 
services supported by direct HUD 
funds. Among other things, religious 
organizations may use space in their 
facilities to provide services under a 
HUD program without removing reli-
gious art, icons, scriptures, or other re-
ligious symbols. In addition, a religious 
organization participating in a HUD 
program retains its authority over its 
internal governance, and it may retain 
religious terms in its organization’s 
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name, select its board members on a 
religious basis, and include religious 
references in its organization’s mission 
statements and other governing docu-
ments. 

(e) Exemption from Title VII employ-
ment discrimination requirements. A reli-
gious organization’s exemption from 
the Federal prohibition on employment 
discrimination on the basis of religion, 
set forth in section 702(a) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e–1), is 
not forfeited when the organization 
participates in a HUD program. Some 
HUD programs, however, contain inde-
pendent statutory provisions that im-
pose certain nondiscrimination re-
quirements on all grantees. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

(f) Nondiscrimination requirements. An 
organization that receives direct HUD 
funds shall not, in providing program 
assistance, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion or religious belief. 

(g) Acquisition, construction, and reha-
bilitation of structures. HUD funds may 
not be used for the acquisition, con-
struction, or rehabilitation of struc-
tures to the extent that those struc-
tures are used for inherently religious 
activities. HUD funds may be used for 
the acquisition, construction, or reha-
bilitation of structures only to the ex-
tent that those structures are used for 
conducting eligible activities under a 
HUD program or activity. Where a 
structure is used for both eligible and 
inherently religious activities, HUD 
funds may not exceed the cost of those 
portions of the acquisition, construc-
tion, or rehabilitation that are attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to the HUD program 
or activity. Sanctuaries, chapels, and 
other rooms that a HUD-funded reli-
gious congregation uses as its principal 
place of worship, however, are ineli-
gible for HUD-funded improvements. 
Disposition of real property after use 
for the authorized purpose, or any 
change in use of the property from the 
authorized purpose, is subject to gov-
ernmentwide regulations governing 

real property disposition (see, e.g., 24 
CFR parts 84 and 85). 

(h) Commingling of Federal and State 
and local funds. If a state or local gov-
ernment voluntarily contributes its 
own funds to supplement Federally 
funded activities, the State or local 
government has the option to seg-
regate the Federal funds or commingle 
them. However, if the funds are com-
mingled, the requirements of this sec-
tion apply to all of the commingled 
funds. Further, if a State or local gov-
ernment is required to contribute 
matching funds to supplement a Feder-
ally funded activity, the matching 
funds are considered commingled with 
the Federal assistance and therefore 
subject to the requirements of this sec-
tion. Some HUD programs’ require-
ments govern any project or activity 
assisted under those programs. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

[69 FR 41717, July 9, 2004] 

§ 5.110 Waivers. 
Upon determination of good cause, 

the Secretary may, subject to statu-
tory limitations, waive any provision 
of this title and delegate this authority 
in accordance with section 106 of the 
Department of Housing and Urban De-
velopment Reform Act of 1989 (42 
U.S.C. 3535(q)). 

Subpart B—Disclosure and 
Verification of Social Security 
Numbers and Employer Iden-
tification Numbers; Proce-
dures for Obtaining Income 
Information 

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and 
11901 et seq. 

SOURCE: 61 FR 11113, Mar. 18, 1996, unless 
otherwise noted. 

§ 5.210 Purpose, applicability, and Fed-
eral preemption. 

(a) Purpose. This subpart B requires 
applicants for and participants in cov-
ered HUD programs to disclose, and 
submit documentation to verify, their 
Social Security Numbers (SSNs). This 
subpart B also enables HUD and PHAs 
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to obtain income information about ap-
plicants and participants in the cov-
ered programs through computer 
matches with State Wage Information 
Collection Agencies (SWICAs) and Fed-
eral agencies, in order to verify an ap-
plicant’s or participant’s eligibility for 
or level of assistance. The purpose of 
this subpart B is to enable HUD to de-
crease the incidence of fraud, waste, 
and abuse in the covered programs. 

(b) Applicability. (1) This subpart B 
applies to mortgage and loan insurance 
and coinsurance and housing assistance 
programs contained in chapter II, sub-
chapter B, and chapters VIII and IX of 
this title. 

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from 
SWICAs, and wages, net earnings from 
self-employment, payments of retire-
ment income, and unearned income as 
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the 
collection of other information from 
applicants and participants to deter-
mine eligibility or level of benefits. 

(c) Federal preemption. This subpart B 
preempts any State law, including re-
strictions and penalties, that governs 
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart. 

[61 FR 11113, Mar. 18, 1996, as amended at 65 
FR 16715, Mar. 29, 2000] 

§ 5.212 Compliance with the Privacy 
Act and other requirements. 

(a) Compliance with the Privacy Act. 
The collection, maintenance, use, and 
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer Identification Numbers (EINs), 
and income information under this sub-
part shall be conducted, to the extent 
applicable, in compliance with the Pri-
vacy Act (5 U.S.C. 552a) and all other 
provisions of Federal, State, and local 
law. 

(b) Privacy Act notice. All assistance 
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided 
with a Privacy Act notice at each an-
nual income recertification. 

§ 5.214 Definitions. 

In addition to the definitions in 
§ 5.100, the following definitions apply 
to this subpart B: 

Assistance applicant. Except as ex-
cluded pursuant to 42 U.S.C. 3543(b) and 
3544(a)(2), this term means the fol-
lowing: 

(1) For any program under 24 CFR 
parts 215, 221, 236, 290, or 891, or any 
program under Section 8 of the 1937 
Act: A family or individual that seeks 
rental assistance under the program. 

(2) For the public housing program: A 
family or individual that seeks admis-
sion to the program. 

(3) For any program under 24 CFR 
part 235: A homeowner or cooperative 
member seeking homeownership assist-
ance (including where the individual 
seeks to assume an existing mortgage). 

Computer match means the automated 
comparison of data bases containing 
records about individuals. 

Computer matching agreement means 
the agreement that describes the re-
sponsibilities and obligations of the 
parties participating in a computer 
match. 

Consent form means any consent form 
approved by HUD to be signed by as-
sistance applicants and participants for 
the purpose of obtaining income infor-
mation from employers and SWICAs; 
return information from the Social Se-
curity Administration (including 
wages, net earnings from self-employ-
ment, and payments of retirement in-
come), as referenced at 26 U.S.C. 
6103(l)(7)(A); and return information for 
unearned income from the Internal 
Revenue Service, as referenced at 26 
U.S.C. 6103(l)(7)(B). The consent forms 
expire after a certain time and may au-
thorize the collection of other informa-
tion from assistance applicants or par-
ticipants to determine eligibility or 
level of benefits as provided in 
§§ 813.109, 913.109, and 950.315 of this 
title. 

Employer Identification Number (EIN) 
means the nine-digit taxpayer identi-
fying number that is assigned to an in-
dividual, trust, estate, partnership, as-
sociation, company, or corporation 
pursuant to sections 6011(b), or cor-
responding provisions of prior law, or 
6109 of the Internal Revenue Code. 
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Entity applicant. (1) Except as ex-
cluded pursuant to 42 U.S.C. 3543(b), 
3544(a)(2), and paragraph (2) of this defi-
nition, this term means a partnership, 
corporation, or any other association 
or entity, other than an individual 
owner applicant, that seeks to partici-
pate as a private owner in any of the 
following: 

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act; 

(ii) The programs in 24 CFR parts 215, 
221, or 236; or 

(iii) The other mortgage and loan in-
surance programs in 24 CFR parts 201 
through 267, except that the term ‘‘en-
tity applicant’’ does not include a 
mortgagee or lender. 

(2) The term does not include a public 
entity, such as a PHA, IHA, or State 
Housing Finance Agency. 

Federal agency means a department of 
the executive branch of the Federal 
Government. 

Income information means informa-
tion relating to an individual’s income, 
including: 

(1) All employment income informa-
tion known to current or previous em-
ployers or other income sources that 
HUD or the processing entity deter-
mines is necessary for purposes of de-
termining an assistance applicant’s or 
participant’s eligibility for, or level of 
assistance in, a covered program; 

(2) All information about wages, as 
defined in the State’s unemployment 
compensation law, including any So-
cial Security Number; name of the em-
ployee; quarterly wages of the em-
ployee; and the name, full address, 
telephone number, and, when known, 
Employer Identification Number of an 
employer reporting wages under a 
State unemployment compensation 
law; 

(3) With respect to unemployment 
compensation: 

(i) Whether an individual is receiv-
ing, has received, or has applied for un-
employment compensation; 

(ii) The amount of unemployment 
compensation the individual is receiv-
ing or is entitled to receive; and 

(iii) The period with respect to which 
the individual actually received such 
compensation; 

(4) Unearned IRS income and self-em-
ployment, wages and retirement in-

come as described in the Internal Rev-
enue Code, 26 U.S.C. 6103(l)(7); and 

(5) Wage, social security (Title II), 
and supplemental security income 
(Title XVI) data obtained from the So-
cial Security Administration. 

Individual owner applicant. Except as 
excluded pursuant to 42 U.S.C. 3543(b), 
3544(a)(2), or paragraph (2) of this defi-
nition, this term means: 

(1) An individual who seeks to par-
ticipate as a private owner in any of: 

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act; 
or 

(ii) The programs in 24 CFR parts 215, 
221, 235 (without homeownership assist-
ance), or 236, including where the indi-
vidual seeks to assume an existing 
mortgage; or 

(2) An individual who: 
(i) Either: (A) Applies for a mortgage 

or loan insured or coinsured under any 
of the programs referred to in para-
graph (1)(iii) of the definition of ‘‘enti-
ty applicant’’ in this section; or 

(B) Seeks to assume an existing 
mortgage or loan; and 

(ii) Intends to hold the mortgaged 
property in his or her individual right. 

IRS means the Internal Revenue 
Service. 

Owner means the person or entity (or 
employee of an owner) that leases an 
assisted dwelling unit to an eligible 
family and includes, when applicable, a 
mortgagee. 

Participant. Except as excluded pursu-
ant to 42 U.S.C. 3543(b) and 3544(a)(2), 
this term has the following meaning: 

(1) For any program under 24 CFR 
part 891, or Section 8 of the 1937 Act: A 
family receiving rental assistance 
under the program; 

(2) For the public housing program: A 
family or individual that is assisted 
under the program; 

(3) For 24 CFR parts 215, 221, 236, and 
290: A tenant or qualified tenant under 
any of the programs; and 

(4) For 24 CFR part 235: A homeowner 
or a cooperative member receiving 
homeownership assistance. 

Processing entity means the person or 
entity that, under any of the programs 
covered under this subpart B, is respon-
sible for making eligibility and related 
determinations and an income reexam-
ination. (In the Section 8 and public 
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housing programs, the ‘‘processing en-
tity’’ is the ‘‘responsible entity’’ as de-
fined in § 5.100.) 

Social Security Number (SSN) means 
the nine-digit number that is assigned 
to a person by the Social Security Ad-
ministration and that identifies the 
record of the person’s earnings re-
ported to the Social Security Adminis-
tration. The term does not include a 
number with a letter as a suffix that is 
used to identify an auxiliary bene-
ficiary. 

SSA means the Social Security Ad-
ministration. 

State Wage Information Collection 
Agency (SWICA) means the State agen-
cy, including any Indian tribal agency, 
receiving quarterly wage reports from 
employers in the State, or an alter-
native system that has been deter-
mined by the Secretary of Labor to be 
as effective and timely in providing 
employment-related income and eligi-
bility information. 

[61 FR 11113, Mar. 18, 1996, as amended at 63 
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 
2000] 

DISCLOSURE AND VERIFICATION OF SO-
CIAL SECURITY NUMBERS AND EM-
PLOYER IDENTIFICATION NUMBERS FOR 
APPLICANTS AND PARTICIPANTS IN 
CERTAIN HUD PROGRAMS 

§ 5.216 Disclosure and verification of 
Social Security and Employer Iden-
tification Numbers. 

(a) General. The requirements of this 
section apply to applicants and partici-
pants as described in this section, ex-
cept that this section is inapplicable to 
individuals who do not contend eligible 
immigration status under subpart E of 
this part (see § 5.508). 

(b) Disclosure required of assistance ap-
plicants. Each assistance applicant 
must submit the following information 
to the processing entity when the as-
sistance applicant’s eligibility under 
the program involved is being deter-
mined. 

(1) The complete and accurate SSN 
assigned to the assistance applicant 
and to each member of the assistance 
applicant’s household; and 

(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(c) Disclosure required of individual 
owner applicants. Each individual owner 
applicant must submit the following 
information to the processing entity 
when the individual owner applicant’s 
eligibility under the program involved 
is being determined: 

(1) The complete and accurate SSN 
assigned to the individual owner appli-
cant and to each member of the indi-
vidual owner applicant’s household 
who will be obligated to pay the debt 
evidenced by the mortgage or loan doc-
uments; and 

(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(d) Disclosure required of certain offi-
cials of entity applicants. Each officer, 
director, principal stockholder, or 
other official of an entity applicant 
must submit the following information 
to the processing entity when the enti-
ty applicant’s eligibility under the pro-
gram involved is being determined: 

(1) The complete and accurate SSN 
assigned to each such individual; and 

(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each SSN. 

(e) Disclosure required of participants— 
(1) Initial disclosure. (i) Each partici-
pant, except those age 62 or older as of 
January 31, 2010, whose initial deter-
mination of eligibility was begun be-
fore January 31, 2010, must submit the 
information described in paragraph 
(e)(1)(ii) of this section, if the partici-
pant has: 

(A) Not previously disclosed a SSN; 
(B) Previously disclosed a SSN that 

HUD or the SSA determined was in-
valid; or 

(C) Been issued a new SSN. 
(ii) Each participant subject to the 

disclosure requirements under para-
graph (e)(1)(i) of this section must sub-
mit the following information to the 
processing entity at the next interim 
or regularly scheduled reexamination 
or recertification of family composi-
tion or income, or other reexamination 
or recertification for the program in-
volved: 

(A) The complete and accurate SSN 
assigned to the participant and to each 
member of the participant’s household; 
and 
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(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(2) Subsequent disclosure. Once a par-
ticipant has disclosed and the proc-
essing entity has verified each SSN, 
the following rules apply: 

(i) Addition of new household member 
who is at least 6 years of age or under the 
age of 6 and has an assigned SSN. When 
the participant requests to add a new 
household member who is at least 6 
years of age, or is under the age of 6 
and has an assigned SSN, the partici-
pant must provide the following to the 
processing entity at the time of the re-
quest, or at the time of processing the 
interim reexamination or recertifi-
cation of family composition that in-
cludes the new member(s): 

(A) The complete and accurate SSN 
assigned to each new member; and 

(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN for each new member. 

(ii) Addition of new household member 
who is under the age of 6 and has no as-
signed SSN. (A) When a participant re-
quests to add a new household member 
who is under the age of 6 and has not 
been assigned a SSN, the participant 
shall be required to provide the com-
plete and accurate SSN assigned to 
each new child and the documentation 
referred to in paragraph (g)(1) of this 
section to verify the SSN for each new 
child within 90 calendar days of the 
child being added to the household. 

(B) The processing entity shall grant 
an extension of one additional 90-day 
period if the processing entity, in its 
discretion, determines that the partici-
pant’s failure to comply was due to cir-
cumstances that could not have rea-
sonably been foreseen and were outside 
the control of the participant. During 
the period that the processing entity is 
awaiting documentation of a SSN, the 
processing entity shall include the 
child as part of the assisted household 
and the child shall be entitled to all 
the benefits of being a household mem-
ber. If, upon expiration of the provided 
time period, the participant fails to 
produce a SSN, the processing entity 
shall follow the provisions of § 5.218. 

(iii) Assignment of new SSN. If the par-
ticipant or any member of the partici-
pant’s household has been assigned a 

new SSN, the participant must submit 
the following to the processing entity 
at either the time of receipt of the new 
SSN; at the next interim or regularly 
scheduled reexamination or recertifi-
cation of family composition or in-
come, or other reexamination or recer-
tification; or at such earlier time spec-
ified by the processing entity: 

(A) The complete and accurate SSN 
assigned to the participant or house-
hold member involved; and 

(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN of each individual. 

(f) Disclosure required of entity appli-
cants. Each entity applicant must sub-
mit the following information to the 
processing entity when the entity ap-
plicant’s eligibility under the program 
involved is being determined: 

(1) Any complete and accurate EIN 
assigned to the entity applicant; and 

(2) The documentation referred to in 
paragraph (g)(2) of this section to 
verify the EIN. 

(g) Required documentation—(1) SSN. 
The documentation necessary to verify 
the SSN of an individual who is re-
quired to disclose his or her SSN under 
paragraphs (a) through (e) of this sec-
tion is: 

(i) A valid SSN card issued by the 
SSA; 

(ii) An original document issued by a 
federal or state government agency, 
which contains the name of the indi-
vidual and the SSN of the individual, 
along with other identifying informa-
tion of the individual; or 

(ii) Such other evidence of the SSN 
as HUD may prescribe in administra-
tive instructions. 

(2) EIN. The documentation nec-
essary to verify an EIN of an entity ap-
plicant that is required to disclose its 
EIN under paragraph (f) of this section 
is the official, written communication 
from the Internal Revenue Service 
(IRS) assigning the EIN to the entity 
applicant, or such other evidence of the 
EIN as HUD may prescribe in adminis-
trative instructions. 

(h) Effect on assistance applicants. (1) 
Except as provided in paragraph (h)(2) 
of this section, if the processing entity 
determines that the assistance appli-
cant is otherwise eligible to participate 
in a program, the assistance applicant 
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may retain its place on the waiting list 
for the program but cannot become a 
participant until it can provide: 

(i) The complete and accurate SSN 
assigned to each member of the house-
hold; and 

(ii) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN of each such member. 

(2) For applicants to the Section 8 
Moderate Rehabilitation Single Room 
Occupancy (SRO) Program for Home-
less Individuals under 24 CFR part 882, 
subpart H, the documentation required 
in paragraph (h)(1) of this section must 
be provided to the processing entity 
within 90 calendar days from the date 
of admission into the program. The 
processing entity shall grant an exten-
sion of one additional 90-day period if 
the processing entity, in its discretion, 
determines that the applicant’s failure 
to comply was due to circumstances 
that could not have reasonably been 
foreseen and were outside the control 
of the applicant. If, upon expiration of 
the provided time period, the indi-
vidual fails to produce a SSN, the proc-
essing entity shall follow the provi-
sions of § 5.218. 

(i) Rejection of documentation. The 
processing entity must not reject docu-
mentation referred to in paragraph (g) 
of this section, except as HUD may 
otherwise prescribe through publicly 
issued notice. 

[74 FR 68932, Dec. 29, 2009] 

§ 5.218 Penalties for failing to disclose 
and verify Social Security and Em-
ployer Identification Numbers. 

(a) Denial of eligibility of assistance ap-
plicants and individual owner applicants. 
The processing entity must deny the 
eligibility of an assistance applicant or 
individual owner applicant in accord-
ance with the provisions governing the 
program involved, if the assistance or 
individual owner applicant does not 
meet the applicable SSN disclosure, 
documentation, and verification re-
quirements as specified in § 5.216. 

(b) Denial of eligibility of entity appli-
cants. The processing entity must deny 
the eligibility of an entity applicant in 
accordance with the provisions gov-
erning the program involved; if: 

(1) The entity applicant does not 
meet the EIN disclosure, documenta-

tion, and verification requirements 
specified in § 5.216; or 

(2) Any of the officials of the entity 
applicant referred to in § 5.216(d) does 
not meet the applicable SSN disclo-
sure, and documentation and 
verification requirements specified in 
§ 5.216. 

(c) Termination of assistance or termi-
nation of tenancy of participants. (1) The 
processing entity must terminate the 
assistance or terminate the tenancy, or 
both, of a participant and the partici-
pant’s household, in accordance with 
the provisions governing the program 
involved, if the participant does not 
meet the applicable SSN disclosure, 
documentation, and verification re-
quirements specified in § 5.216. 

(2) The processing entity may defer 
termination and provide the partici-
pant with an additional 90 calendar 
days to disclose a SSN, but only if the 
processing entity, in its discretion, de-
termines that: 

(i) The failure to meet these require-
ments was due to circumstances that 
could not have reasonably been fore-
seen and were outside the control of 
the participant; and 

(ii) There is a reasonable likelihood 
that the participant will be able to dis-
close a SSN by the deadline. 

(3) Failure of the participant to dis-
close a SSN by the deadline specified in 
paragraph (c)(2) of this section will re-
sult in termination of the assistance or 
tenancy, or both, of the participant 
and the participant’s household. 

(d) Cross reference. Individuals should 
consult the regulations and adminis-
trative instructions for the programs 
covered under this subpart B for fur-
ther information on the use of SSNs 
and EINs in determinations regarding 
eligibility. 

[61 FR 11113, Mar. 18, 1996, as amended at 74 
FR 4840, Jan. 27, 2009; 74 FR 68933, Dec. 29, 
2009] 

PROCEDURES FOR OBTAINING INCOME IN-
FORMATION ABOUT APPLICANTS AND 
PARTICIPANTS 

§ 5.230 Consent by assistance appli-
cants and participants. 

(a) Required consent by assistance ap-
plicants and participants. Each member 
of the family of an assistance applicant 
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or participant who is at least 18 years 
of age, and each family head and 
spouse regardless of age, shall sign one 
or more consent forms. 

(b) Consent authorization—(1) To whom 
and when. The assistance applicant 
shall submit the signed consent forms 
to the processing entity when eligi-
bility under a covered program is being 
determined. A participant shall sign 
and submit consent forms at the next 
regularly scheduled income reexamina-
tion. Assistance applicants and partici-
pants shall be responsible for the sign-
ing and submitting of consent forms by 
each applicable family member. 

(2) Subsequent consent forms—special 
cases. Participants are required to sign 
and submit consent forms at the next 
interim or regularly scheduled income 
reexamination under the following cir-
cumstances: 

(i) When any person 18 years or older 
becomes a member of the family; 

(ii) When a member of the family 
turns 18 years of age; and 

(iii) As required by HUD or the PHA 
in administrative instructions. 

(c) Consent form—contents. The con-
sent form required by this section shall 
contain, at a minimum, the following: 

(1) A provision authorizing HUD and 
PHAs to obtain from SWICAs any in-
formation or materials necessary to 
complete or verify the application for 
participation and to maintain contin-
ued assistance under a covered pro-
gram; and 

(2) A provision authorizing HUD, 
PHAs, or the owner responsible for de-
termining eligibility for or the level of 
assistance to verify with previous or 
current employers income information 
pertinent to the assistance applicant’s 
or participant’s eligibility for or level 
of assistance under a covered program; 

(3) A provision authorizing HUD to 
request income return information 
from the IRS and the SSA for the sole 
purpose of verifying income informa-
tion pertinent to the assistance appli-
cant’s or participant’s eligibility or 
level of benefits; and 

(4) A statement that the authoriza-
tion to release the information re-
quested by the consent form expires 15 
months after the date the consent form 
is signed. 

§ 5.232 Penalties for failing to sign 
consent forms. 

(a) Denial or termination of benefits. In 
accordance with the provisions gov-
erning the program involved, if the as-
sistance applicant or participant, or 
any member of the assistance appli-
cant’s or participant’s family, does not 
sign and submit the consent form as re-
quired in § 5.230, then: 

(1) The processing entity shall deny 
assistance to and admission of an as-
sistance applicant; 

(2) Assistance to, and the tenancy of, 
a participant may be terminated. 

(b) Cross references. Individuals should 
consult the regulations and adminis-
trative instructions for the programs 
covered under this subpart B for fur-
ther information on the use of income 
information in determinations regard-
ing eligibility. 

§ 5.233 Mandated use of HUD’s Enter-
prise Income Verification (EIV) Sys-
tem. 

(a) Programs subject to this section and 
requirements. (1) The requirements of 
this section apply to entities admin-
istering assistance under the: 

(i) Public Housing program under 24 
CFR part 960; 

(ii) Section 8 Housing Choice Voucher 
(HCV) program under 24 CFR part 982; 

(iii) Moderate Rehabilitation pro-
gram under 24 CFR part 882; 

(iv) Project-based Voucher program 
under 24 CFR part 983; 

(v) Project-based Section 8 programs 
under 24 CFR parts 880, 881, 883, 884, 886, 
and 891; 

(vi) Section 202 of the Housing Act of 
1959 (12 U.S.C. 1701q); 

(vii) Section 811 of the Cranston-Gon-
zalez National Affordable Housing Act 
(42 U.S.C. 8013); 

(viii) Sections 221(d)(3) and 236 of the 
National Housing Act (12 U.S.C. 
1715l(d)(3) and 1715z–1); and 

(ix) Rent Supplement program under 
section 101 of the Housing and Urban 
Development Act of 1965 (12 U.S.C. 
1701s). 

(2) Processing entities must use 
HUD’s EIV system in its entirety: 
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(i) As a third party source to verify 
tenant employment and income infor-
mation during mandatory reexamina-
tions or recertifications of family com-
position and income, in accordance 
with § 5.236, and administrative guid-
ance issued by HUD; and 

(ii) To reduce administrative and 
subsidy payment errors in accordance 
with HUD administrative guidance. 

(b) Penalties for noncompliance. Fail-
ure to use the EIV system in its en-
tirety may result in the imposition of 
sanctions and/or the assessment of dis-
allowed costs associated with any re-
sulting incorrect subsidy or tenant 
rent calculations, or both. 

[74 FR 68934, Dec. 29, 2009] 

§ 5.234 Requests for information from 
SWICAs and Federal agencies; re-
strictions on use. 

(a) Information available from SWICAs 
and Federal agencies—to whom and what. 
Income information will generally be 
obtained through computer matching 
agreements between HUD and a SWICA 
or Federal agency, or between a PHA 
and a SWICA, as described in para-
graph (c) of this section. Certification 
that the applicable assistance appli-
cants and participants have signed ap-
propriate consent forms and have re-
ceived the necessary Privacy Act no-
tice is required, as follows: 

(1) When HUD requests the computer 
match, the processing entity shall cer-
tify to HUD; and 

(2) When the PHA requests the com-
puter match, the PHA shall certify to 
the SWICA. 

(b) Restrictions on use of information. 
The restrictions of 42 U.S.C. 
3544(c)(2)(A) apply to the use by HUD or 
a PHA of income information obtained 
from a SWICA. The restrictions of 42 
U.S.C. 3544(c)(2)(A) and of 26 U.S.C. 
6103(l)(7) apply to the use by HUD or a 
PHA of income information obtained 
from the IRS or SSA. 

(c) Computer matching agreements. 
Computer matching agreements shall 
specify the purpose and the legal au-
thority for the match, and shall in-
clude a description of the records to be 
matched, a statement regarding dis-
position of information generated 
through the match, a description of the 
administrative and technical safe-

guards to be used in protecting the in-
formation obtained through the match, 
a description of the use of records, the 
restrictions on duplication and re-
disclosure, a certification, and the 
amount that will be charged for proc-
essing a request. 

(Approved by the Office of Management and 
Budget under control number 2508–0008) 

§ 5.236 Procedures for termination, de-
nial, suspension, or reduction of as-
sistance based on information ob-
tained from a SWICA or Federal 
agency. 

(a) Termination, denial, suspension, or 
reduction of assistance. The provisions 
of 42 U.S.C. 3544(c)(2)(B) and (C) shall 
govern the termination, denial, suspen-
sion, or reduction of benefits for an as-
sistance applicant or participant based 
on income information obtained from a 
SWICA or a Federal agency. Proce-
dures necessary to comply with these 
provisions are provided in paragraph 
(b) of this section. 

(b) Procedures for independent 
verification. (1) Any determination or 
redetermination of family income 
verified in accordance with this para-
graph must be carried out in accord-
ance with the requirements and proce-
dures applicable to the individual cov-
ered program. Independent verification 
of information obtained from a SWICA 
or a Federal agency may be: 

(i) By HUD; 
(ii) In the case of the public housing 

program, by a PHA; or 
(iii) In the case of any Section 8 pro-

gram, by a PHA acting as contract ad-
ministrator under an ACC. 

(2) Upon receiving income informa-
tion from a SWICA or a Federal agen-
cy, HUD or, when applicable, the PHA 
shall compare the information with the 
information about a family’s income 
that was: 

(i) Provided by the assistance appli-
cant or participant to the PHA; or 

(ii) Obtained by the owner (or mort-
gagee, as applicable) from the assist-
ance applicant or participant or from 
his or her employer. 

(3) When the income information re-
veals an employer or other income 
source that was not disclosed by the 
assistance applicant or participant, or 
when the income information differs 
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substantially from the information re-
ceived from the assistance applicant or 
participant or from his or her em-
ployer: 

(i) HUD or, as applicable or directed 
by HUD, the PHA shall request the un-
disclosed employer or other income 
source to furnish any information nec-
essary to establish an assistance appli-
cant’s or participant’s eligibility for or 
level of assistance in a covered pro-
gram. This information shall be fur-
nished in writing, as directed to: 

(A) HUD, with respect to programs 
under parts 221, 235, 236, or 290 of this 
title; 

(B) The responsible entity (as defined 
in § 5.100) in the case of the public hous-
ing program or any Section 8 program. 

(C) The owner or mortgagee, as appli-
cable, with respect to the rent supple-
ment, Section 221(d)(3) BMIR, Section 
235 homeownership assistance, or Sec-
tion 236 programs. 

(ii) HUD or the PHA may verify the 
income information directly with an 
assistance applicant or participant. 
Such verification procedures shall not 
include any disclosure of income infor-
mation prohibited under paragraph 
(b)(6) of this section. 

(4) HUD and the PHA shall not be re-
quired to pursue these verification pro-
cedures when the sums of money at 
issue are too small to raise an infer-
ence of fraud or justify the expense of 
independent verification and the proce-
dures related to termination, denial, 
suspension, or reduction of assistance. 

(5) Based on the income information 
received from a SWICA or Federal 
agency, HUD or the PHA, as appro-
priate, may inform an owner (or mort-
gagee) that an assistance applicant’s or 
participant’s eligibility for or level of 
assistance is uncertain and needs to be 
verified. The owner (or mortgagee) 
shall then confirm the assistance appli-
cant’s or participant’s income informa-
tion by checking the accuracy of the 
information with the employer or 
other income source, or directly with 
the family. 

(6) Nondisclosure of Income informa-
tion. Neither HUD nor the PHA may 
disclose income information obtained 
from a SWICA directly to an owner 
(unless a PHA is the owner). Disclosure 
of income information obtained from 

the SSA or IRS is restricted under 26 
U.S.C. § 6103(l)(7) and 42 U.S.C. 3544. 

(c) Opportunity to contest. HUD, the 
PHA, or the owner (or mortgagee, as 
applicable) shall promptly notify any 
assistance applicant or participant in 
writing of any adverse findings made 
on the basis of the information verified 
in accordance with paragraph (b) of 
this section. The assistance applicant 
or participant may contest the findings 
in the same manner as applies to other 
information and findings relating to 
eligibility factors under the applicable 
program. Termination, denial, suspen-
sion, or reduction of assistance shall be 
carried out in accordance with require-
ments and procedures applicable to the 
individual covered program, and shall 
not occur until the expiration of any 
notice period provided by the statute 
or regulations governing the program. 

[61 FR 11113, Mar. 18, 1996, as amended at 65 
FR 16715, Mar. 29, 2000; 74 FR 68934, Dec. 29, 
2009] 

§ 5.238 Criminal and civil penalties. 

Persons who violate the provisions of 
42 U.S.C. 3544 or 26 U.S.C. 6103(l)(7) with 
respect to the use and disclosure of in-
come information may be subject to 
civil or criminal penalties under 42 
U.S.C. 3544(c)(3), 26 U.S.C. 7213(a), or 18 
U.S.C. 1905. 

§ 5.240 Family disclosure of income in-
formation to the responsible entity 
and verification. 

(a) This section applies to families 
that reside in dwelling units with as-
sistance under the public housing pro-
gram, the Section 8 tenant-based as-
sistance programs, or for which 
project-based assistance is provided 
under the Section 8, Section 202, or 
Section 811 program. 

(b) The family must promptly furnish 
to the responsible entity any letter or 
other notice by HUD to a member of 
the family that provides information 
concerning the amount or verification 
of family income. 

(c) The responsible entity must 
verify the accuracy of the income in-
formation received from the family, 
and change the amount of the total 
tenant payment, tenant rent or Sec-
tion 8 housing assistance payment, or 
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terminate assistance, as appropriate, 
based on such information. 

[65 FR 16715, Mar. 29, 2000] 

Subpart C—Pet Ownership for the 
Elderly or Persons With Disabilities 

AUTHORITY: 42 U.S.C. 1701r–1 and 3535(d). 

GENERAL REQUIREMENTS 

§ 5.300 Purpose. 
(a) This subpart implements section 

227 of the Housing and Urban-Rural Re-
covery Act of 1983 (12 U.S.C. 1701r–1) as 
it pertains to projects for the elderly or 
persons with disabilities under: 

(1) The housing programs adminis-
tered by the Assistant Secretary for 
Housing-Federal Housing Commis-
sioner; 

(2) Projects assisted under the pro-
grams contained in chapter VIII of this 
title 24; and 

(3) The public housing program. 
(b) [Reserved] 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000] 

§ 5.303 Exclusion for animals that as-
sist, support, or provide service to 
persons with disabilities. 

(a) This subpart C does not apply to 
animals that are used to assist, sup-
port, or provide service to persons with 
disabilities. Project owners and PHAs 
may not apply or enforce any policies 
established under this subpart against 
animals that are necessary as a reason-
able accommodation to assist, support, 
or provide service to persons with dis-
abilities. This exclusion applies to ani-
mals that reside in projects for the el-
derly or persons with disabilities, as 
well as to animals that visit these 
projects. 

(b) Nothing in this subpart C: 
(1) Limits or impairs the rights of 

persons with disabilities; 
(2) Authorizes project owners or 

PHAs to limit or impair the rights of 
persons with disabilities; or 

(3) Affects any authority that project 
owners or PHAs may have to regulate 
animals that assist, support, or provide 
service to persons with disabilities, 
under federal, state, or local law. 

[73 FR 63838, Oct. 27, 2008] 

§ 5.306 Definitions. 

Common household pet means: 
(1) For purposes of Housing programs: 

A domesticated animal, such as a dog, 
cat, bird, rodent (including a rabbit), 
fish, or turtle, that is traditionally 
kept in the home for pleasure rather 
than for commercial purposes. Com-
mon household pet does not include 
reptiles (except turtles). If this defini-
tion conflicts with any applicable 
State or local law or regulation defin-
ing the pets that may be owned or kept 
in dwelling accommodations, the State 
or local law or regulation shall apply. 
This definition shall not include ani-
mals that are used to assist persons 
with disabilities. 

(2) For purposes of Public Housing pro-
grams: PHAs may define the term 
‘‘common household pet’’ under § 5.318. 

Elderly or disabled family means: 
(1) For purposes of Housing programs: 

An elderly person, a person with a dis-
ability, or an elderly or disabled family 
for purposes of the program under 
which a project for the elderly or per-
sons with disabilities is assisted or has 
its mortgage insured. 

(2) For purposes of Public Housing pro-
grams: (i) An elderly person, a person 
with a disability, or an elderly or dis-
abled family as defined in § 5.403 in sub-
part A of this part. 

(ii) [Reserved] 
Housing programs means: 
(1) The housing programs adminis-

tered by the Assistant Secretary for 
Housing-Federal Housing Commis-
sioner; and 

(2) The programs contained in chap-
ter VIII of this title 24 that assist rent-
al projects that meet the definition of 
project for the elderly or persons with 
disabilities in this subpart C. 

Project for the elderly or persons with 
disabilities means: 

(1) For purposes of Housing programs: 
(i) A specific rental or cooperative mul-
tifamily property that, unless cur-
rently owned by HUD, is subject to a 
first mortgage, and: 

(A) That is assisted under statutory 
authority identified by HUD through 
notice; 

(B) That was designated for occu-
pancy by elderly or disabled families 

VerDate Sep<11>2014 11:12 Jul 08, 2015 Jkt 235082 PO 00000 Frm 00063 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



54 

24 CFR Subtitle A (4–1–15 Edition) § 5.309 

when funds for the project were re-
served, or when the commitment to in-
sure the mortgage was issued or, of not 
then so designated, that is designated 
for such occupancy in an effective 
amendment to the regulatory agree-
ment covering the project, made pursu-
ant to the project owner’s request, and 
that is assisted or insured under one of 
the programs identified by HUD 
through notice; or 

(C) For which preference in tenant 
selection is given for all units in the 
project to elderly or disabled families 
and that is owned by HUD or assisted 
under one of the programs identified by 
HUD through notice. 

(ii) This term does not include health 
and care facilities that have mortgage 
insurance under the National Housing 
Act. This term also does not include 
any of the project owner’s other prop-
erty that does not meet the criteria 
contained in any one of paragraphs 
(1)(i)(A) through (C) of this definition, 
even if the property is adjacent to or 
under joint or common management 
with such specific property. 

(2) For purposes of Public Housing pro-
grams: Any project assisted under title 
I of the United States Housing Act of 
1937 (other than under section 8 or 17 of 
the Act), including any building within 
a mixed-use project, that was des-
ignated for occupancy by the elderly or 
persons with disabilities at its incep-
tion or, although not so designated, for 
which the PHA gives preference in ten-
ant selection (with HUD approval) for 
all units in the project (or for a build-
ing within a mixed-use project) to el-
derly or disabled families. For purposes 
of this part, this term does not include 
projects assisted the Low-Rent Housing 
Homeownership Opportunity program 
or under title II of the United States 
Housing Act of 1937. 

Project owner means an owner (in-
cluding HUD, where HUD is the owner) 
or manager of a project for the elderly 
or persons with disabilities, or an 
agent authorized to act for an owner or 
manager of such housing. 

Public Housing Agency (PHA) is de-
fined in § 5.100. 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000] 

§ 5.309 Prohibition against discrimina-
tion. 

Except as otherwise specifically au-
thorized under this subpart no project 
owner or PHA that owns or manages a 
project for the elderly or persons with 
disabilities may: 

(a) As a condition of tenancy or oth-
erwise, prohibit or prevent any tenant 
of such housing from owning common 
household pets or having such pets liv-
ing in the tenant’s dwelling unit; or 

(b) Restrict or discriminate against 
any person in connection with admis-
sion to, or continued occupancy of, 
such housing by reason of the person’s 
ownership of common household pets 
or the presence of such pets in the per-
son’s dwelling unit. 

§ 5.312 Notice to tenants. 
(a) During the development of pet 

rules as described in §§ 5.353 or 5.380, the 
project owner or PHA shall serve writ-
ten notice on all tenants of projects for 
the elderly or persons with disabilities 
in occupancy at the time of service, 
stating that: 

(1) Tenants are permitted to own and 
keep common household pets in their 
dwelling units, in accordance with the 
pet rules (if any) promulgated under 
this subpart C; 

(2) Animals that are used to assist 
persons with disabilities are excluded 
from the requirements of this subpart 
C, as provided in § 5.303; 

(3) Tenants may, at any time, request 
a copy of any current pet rule devel-
oped under this subpart C (as well as 
any current proposed rule or proposed 
amendment to an existing rule); and 

(4) Tenants may request that their 
leases be amended under § 5.321 to per-
mit common household pets. 

(b) The project owner or PHA shall 
provide to each applicant for tenancy 
when he or she is offered a dwelling 
unit in a project for the elderly or per-
sons with disabilities, the written no-
tice specified in paragraphs (a) (1), (2), 
and (3) of this section. 

(c) If a PHA chooses not to promul-
gate pet rules, the notice shall be 
served within 60 days of the effective 
date of this part. PHAs shall serve no-
tice under this section in accordance 
with their normal service of notice pro-
cedures. 
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§ 5.315 Content of pet rules: General 
requirements. 

(a) Housing programs. The project 
owner shall prescribe reasonable rules 
to govern the keeping of common 
household pets. The pet rules must in-
clude the mandatory rules described in 
§ 5.350 and may, unless otherwise noted 
in this subpart C, include other discre-
tionary provisions as provided in 
§ 5.318. 

(b) Public Housing programs. (1) PHAs 
may choose not to promulgate rules 
governing the keeping of common 
household pets or may include rules as 
provided in § 5.318. PHAs may elect to 
include provisions based on those in 
§ 5.350. If they so choose, the PHAs may 
modify the provisions in § 5.350 in any 
manner consistent with this subpart C. 

(2) If PHAs choose to promulgate pet 
rules, tenants must be permitted to 
own and keep pets in their units in ac-
cordance with the terms and conditions 
of their leases, the provisions of this 
subpart C, and any applicable State or 
local law or regulation governing the 
owning or keeping of pets in dwelling 
accommodations. 

(3) PHAs that choose not to promul-
gate pet rules, shall not impose, by 
lease modification or otherwise, any 
requirement that is inconsistent with 
the provisions of this subpart C. 

(c) Use of discretion. (1) This subpart C 
does not define with specificity the 
limits of the project owners’ or PHAs’ 
discretion to promulgate pet rules. 
Where a project owner or PHA has dis-
cretion to prescribe pet rules under 
this subpart C, the pet rules should be: 

(i) Reasonably related to furthering a 
legitimate interest of the project 
owner or PHA, such as the owner’s or 
PHA’s interest in providing a decent, 
safe, and sanitary living environment 
for existing and prospective tenants 
and in protecting and preserving the 
physical condition of the project and 
the owner’s or PHA’s financial interest 
in it; and 

(ii) Drawn narrowly to achieve the 
owner’s or PHA’s legitimate interests, 
without imposing unnecessary burdens 
and restrictions on pet owners and pro-
spective pet owners. 

(2) Where a project owner or PHA has 
discretion to prescribe pet rules under 
this subpart C, the owner or PHA may 

vary the rules’ content among projects 
and within individual projects, based 
on factors such as the size, type, loca-
tion, and occupancy of the project or 
its units, provided that the applicable 
rules are reasonable and do not conflict 
with any applicable State or local law 
or regulation governing the owning or 
keeping of pets in dwelling accom-
modations. 

(d) Conflict with State or local law. The 
pet rules adopted by the project owner 
or PHA shall not conflict with applica-
ble State or local law or regulations. If 
such a conflict may exist, the State 
and local law or regulations shall 
apply. 

§ 5.318 Discretionary pet rules. 

Pet rules promulgated by project 
owners and PHAs may include, but are 
not limited to, consideration of the fol-
lowing factors: 

(a) Definitions of ‘‘common household 
pet’’—(1) For Public Housing programs. 
The pet rules established by a PHA 
may contain a reasonable definition of 
a common household pet. 

(2) For Housing programs. Project 
owners wishing to define ‘‘common 
household pet’’ in their pet rules must 
use the Housing programs definition of 
the term in § 5.306. 

(b) Density of tenants and pets. (1)(i) 
The pet rules established under this 
section may take into account tenant 
and pet density. The pet rules may 
place reasonable limitations on the 
number of common household pets that 
may be allowed in each dwelling unit. 
In the case of group homes, the pet 
rules may place reasonable limitations 
on the number of common household 
pets that may be allowed in each home. 

(ii) For Housing programs. Under these 
rules, project owners may limit the 
number of four-legged, warm-blooded 
pets to one pet in each dwelling unit or 
group home. 

(iii) Other than the limitations de-
scribed in this paragraph (b)(1), the pet 
rules may not limit the total number 
of pets allowed in the project. 

(2) As used in paragraph (b)(1) of this 
section, the term ‘‘group home’’ means: 

(i) For purposes of Housing programs. A 
small, communal living arrangement 
designed specifically for individuals 
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who are chronically mentally ill, devel-
opmentally disabled, or physically dis-
abled who require a planned program of 
continual supportive services or super-
vision (other than continual nursing, 
medical or psychiatric care). 

(ii) For purposes of Public Housing pro-
grams. A dwelling or dwelling unit for 
the exclusive residential use of elderly 
persons or persons with disabilities 
who are not capable of living com-
pletely independently and who require 
a planned program of continual sup-
portive services or supervision (other 
than continual nursing, medical or psy-
chiatric care). 

(c) Pet size and pet type. The pet rules 
may place reasonable limitations on 
the size, weight, and type of common 
household pets allowed in the project. 

(d) Potential financial obligations of 
tenants—(1) Pet deposits. The pet rules 
may require tenants who own or keep 
pets in their units to pay a refundable 
pet deposit. In the case of project own-
ers, this pet deposit shall be limited to 
those tenants who own or keep cats or 
dogs in their units. This deposit is in 
addition to any other financial obliga-
tion generally imposed on tenants of 
the project. The project owner or PHA 
may use the pet deposit only to pay 
reasonable expenses directly attrib-
utable to the presence of the pet in the 
project, including (but not limited to) 
the cost of repairs and replacements to, 
and fumigation of, the tenant’s dwell-
ing unit and, for project owners, the 
cost of animal care facilities under 
§ 5.363. The project owner or PHA shall 
refund the unused portion of the pet 
deposit to the tenant within a reason-
able time after the tenant moves from 
the project or no longer owns or keeps 
a pet (or a cat or dog in the case of 
project owners) in the dwelling unit. 

(2) Housing programs: Maximum pet de-
posit. (i) Pet deposits for the following 
tenants shall not exceed an amount pe-
riodically fixed by HUD through no-
tice. 

(A) Tenants whose rents are sub-
sidized (including tenants of a HUD- 
owned project, whose rents were sub-
sidized before HUD acquired it) under 
one of the programs identified by HUD 
through notice. 

(B) Tenants who live in a project as-
sisted (including tenants who live in a 

HUD-owned project that was assisted 
before HUD acquired it) under one of 
the programs identified by HUD 
through notice. 

(C) For all other tenants of projects 
for the elderly or persons with disabil-
ities, the pet deposit shall not exceed 
one month’s rent at the time the pet is 
brought onto the premises. 

(ii) In establishing the maximum 
amount of pet deposit under paragraph 
(d)(2)(i) of this section, HUD will con-
sider factors such as: 

(A) Projected, estimated expenses di-
rectly attributable to the presence of 
pets in the project; 

(B) The ability of project owners to 
offset such expenses by use of security 
deposits or HUD-reimbursable ex-
penses; and 

(C) The low income status of tenants 
of projects for the elderly or persons 
with disabilities. 

(iii) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the 
pet rules shall provide for gradual ac-
cumulation of the deposit by the pet 
owner through an initial payment not 
to exceed $50 when the pet is brought 
onto the premises, and subsequent 
monthly payments not to exceed $10 
per month until the amount of the de-
posit is reached. 

(iv) For pet deposits subject to para-
graphs (d)(2)(i)(B) and (C) of this sec-
tion, the pet rules may provide for 
gradual accumulation of the deposit by 
the pet owner. 

(v) The project owner may (subject to 
the HUD-prescribed limits) increase 
the amount of the pet deposit by 
amending the house pet rules in ac-
cordance with § 5.353. 

(A) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the 
house pet rules shall provide for grad-
ual accumulation of any such increase 
not to exceed $10 per month for all de-
posit amounts that are being accumu-
lated. 

(B) [Reserved] 
(vi) Any pet deposit that is estab-

lished within the parameters set forth 
by paragraph (d)(2) of this section shall 
be deemed reasonable for purposes of 
this subpart C. 

(3) Public Housing programs: Maximum 
pet deposit. The maximum amount of 
pet deposit that may be charged by the 
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PHA, on a per dwelling unit basis, shall 
not exceed the higher of the Total Ten-
ant Payment (as defined in 24 CFR 
913.102) or such reasonable fixed 
amount as the PHA may require. The 
pet rules may permit gradual accumu-
lation of the pet deposit by the pet 
owner. 

(4) Housing programs: Waste removal 
charge. The pet rules may permit the 
project owner to impose a separate 
waste removal charge of up to five dol-
lars ($5) per occurrence on pet owners 
that fail to remove pet waste in accord-
ance with the prescribed pet rules. Any 
pet waste removal charge that is with-
in this five dollar ($5) limitation shall 
be deemed to be a reasonable amount 
for the purposes of this subpart C. 

(5) The pet deposit (for Housing and 
Public Housing programs) and waste 
removal charge (for Housing programs) 
are not part of the rent payable by the 
tenant. Except as provided in para-
graph (d) of this section for Housing 
programs and, paragraph (d) of this 
section and 24 CFR 966.4(b) for Public 
Housing programs, project owners or 
PHAs may not prescribe pet rules that 
impose additional financial obligations 
on pet owners that are designed to 
compensate the project owner or PHA 
for costs associated with the presence 
of pets in the project, including (but 
not limited to) requiring pet owners: 

(i) To obtain liability or other insur-
ance to cover damage caused by the 
pet; 

(ii) To agree to be strictly liable for 
all damages caused by the pet where 
this liability is not otherwise imposed 
by State or local law, or 

(iii) To indemnify the project owner 
for pet-related litigation and attor-
ney’s fees. 

(e) Standards of pet care. The pet rules 
may prescribe standards of pet care 
and handling, but must be limited to 
those necessary to protect the condi-
tion of the tenant’s unit and the gen-
eral condition of the project premises, 
or to protect the health or safety of 
present tenants, project employees, 
and the public. The pet rules may not 
require pet owners to have any pet’s 
vocal cords removed. Permitted rules 
may: 

(1) Bar pets from specified common 
areas (such as lobbies, laundry rooms, 

and social rooms), unless the exclusion 
will deny a pet reasonable ingress and 
egress to the project or building. 

(2) Require the pet owner to control 
noise and odor caused by a pet. 

(3) Housing programs: Project owners 
may also: 

(i) Require pet owners to have their 
dogs and cats spayed or neutered; and 

(ii) Limit the length of time that a 
pet may be left unattended in a dwell-
ing unit. 

(f) Pet licensing. The pet rules may re-
quire pet owners to license their pets 
in accordance with applicable State 
and local laws and regulations. (Fail-
ure of the pet rules to contain this re-
quirement does not relieve the pet 
owner of responsibility for complying 
with applicable State and local pet li-
censing requirements.) 

(g) Public Housing programs: Des-
ignated pet areas. (1) PHAs may des-
ignate buildings, floors of buildings, or 
sections of buildings as no-pet areas 
where pets generally may not be per-
mitted. Similarly, the pet rules may 
designate buildings, floors of buildings, 
or sections of buildings for residency 
generally by pet-owning tenants. The 
PHA may direct such initial tenant 
moves as may be necessary to establish 
pet and no-pet areas. The PHA may not 
refuse to admit (or delay admission of) 
an applicant for tenancy on the 
grounds that the applicant’s admission 
would violate a pet or no-pet area. The 
PHA may adjust the pet and no-pet 
areas or may direct such additional 
moves as may be necessary (or both) to 
accommodate such applicants for ten-
ancy or to meet the changing needs of 
existing tenants. 

(2) Project owners may not designate 
pet areas in buildings in their pet 
rules. 

(h) Pets temporarily on the premises. 
The pet rules may exclude from the 
project pets not owned by a tenant that 
are to be kept temporarily on the 
project premises. For the purposes of 
paragraph (h) of this section, pets are 
to be kept ‘‘temporarily’’ if they are to 
be kept in the tenant’s dwelling accom-
modations for a period of less than 14 
consecutive days and nights. HUD, 
however, encourages project owners 
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and PHAs to permit the use of a vis-
iting pet program sponsored by a hu-
mane society, or other nonprofit orga-
nization. 

§ 5.321 Lease provisions. 

(a) Lease provisions. (1) PHAs which 
have established pet rules and project 
owners shall ensure that the leases for 
all tenants of projects for the elderly 
or persons with disabilities: 

(i) State that tenants are permitted 
to keep common household pets in 
their dwelling units (subject to the pro-
visions of this subpart and the pet 
rules); 

(ii) Shall incorporate by reference 
the pet rules promulgated by the 
project owner or PHA; 

(iii) Shall provide that the tenant 
agrees to comply with these rules; and 

(iv) Shall state that violation of 
these rules may be grounds for removal 
of the pet or termination of the pet 
owner’s tenancy (or both), in accord-
ance with the provisions of this sub-
part and applicable regulations and 
State or local law. 

(2) [Reserved] 
(b) Where a PHA has not established 

pet rules, the leases of all tenants of 
such projects shall not contain any 
provisions prohibiting the owning or 
keeping of common household pets, and 
shall state that owning and keeping of 
such pets will be subject to the general 
obligations imposed on the PHA and 
tenants in the lease and any applicable 
State or local law or regulation gov-
erning the owning or keeping of pets in 
dwelling accommodations. 

§ 5.324 Implementation of lease provi-
sions. 

The lease for each tenant of a project 
for the elderly or persons with disabil-
ities who is admitted on or after the 
date on which this subpart C is imple-
mented shall contain the lease provi-
sions described in § 5.321 and, if applica-
ble, § 5.360. The lease for each tenant 
who occupies a unit in such a project 
under lease on the date of implementa-
tion of this part shall be amended to 
include the provisions described in 
§ 5.321 and, if applicable, § 5.360: 

(a) For Housing programs: 

(1) Upon renewal of the lease and in 
accordance with any applicable regula-
tion; and 

(2) When a Housing program tenant 
registers a common household pet 
under § 5.350 

(b) For Public Housing programs: 
(1) Upon annual reexamination of 

tenant income in accordance with any 
applicable regulation; and 

(2) When a Public Housing program 
tenant wishes to own or keep a com-
mon household pet in his or her unit. 

§ 5.327 Nuisance or threat to health or 
safety. 

Nothing in this subpart C prohibits a 
project owner, PHA, or an appropriate 
community authority from requiring 
the removal of any pet from a project, 
if the pet’s conduct or condition is duly 
determined to constitute, under the 
provisions of State or local law, a nui-
sance or a threat to the health or safe-
ty of other occupants of the project or 
of other persons in the community 
where the project is located. 

PET OWNERSHIP REQUIREMENTS FOR 
HOUSING PROGRAMS 

§ 5.350 Mandatory pet rules for hous-
ing programs. 

Mandatory rules. The project owner 
must prescribe the following pet rules: 

(a) Inoculations. The pet rules shall 
require pet owners to have their pets 
inoculated in accordance with State 
and local laws. 

(b) Sanitary standards. (1) The pet 
rules shall prescribe sanitary standards 
to govern the disposal of pet waste. 
These rules may: 

(i) Designate areas on the project 
premises for pet exercise and the de-
posit of pet waste; 

(ii) Forbid pet owners from exer-
cising their pets or permitting their 
pets to deposit waste on the project 
premises outside the designated areas; 

(iii) Require pet owners to remove 
and properly dispose of all removable 
pet waste; and 

(iv) Require pet owners to remove 
pets from the premises to permit the 
pet to exercise or deposit waste, if no 
area in the project is designated for 
such purposes. 

(2) In the case of cats and other pets 
using litter boxes, the pet rules may 
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require the pet owner to change the lit-
ter (but not more than twice each 
week), may require pet owners to sepa-
rate pet waste from litter (but not 
more than once each day), and may 
prescribe methods for the disposal of 
pet waste and used litter. 

(c) Pet restraint. The pet rules shall 
require that all cats and dogs be appro-
priately and effectively restrained and 
under the control of a responsible indi-
vidual while on the common areas of 
the project. 

(d) Registration. (1) The pet rules shall 
require pet owners to register their 
pets with the project owner. The pet 
owner must register the pet before it is 
brought onto the project premises, and 
must update the registration at least 
annually. The project owner may co-
ordinate the annual update with the 
annual reexamination of tenant in-
come, if applicable. The registration 
must include: 

(i) A certificate signed by a licensed 
veterinarian or a State or local author-
ity empowered to inoculate animals (or 
designated agent of such an authority) 
stating that the pet has received all in-
oculations required by applicable State 
and local law; 

(ii) Information sufficient to identify 
the pet and to demonstrate that it is a 
common household pet; and 

(iii) The name, address, and phone 
number of one or more responsible par-
ties who will care for the pet if the pet 
owner dies, is incapacitated, or is oth-
erwise unable to care for the pet. 

(2) The project owner may require 
the pet owner to provide additional in-
formation necessary to ensure compli-
ance with any discretionary rules pre-
scribed under § 5.318, and shall require 
the pet owner to sign a statement indi-
cating that he or she has read the pet 
rules and agrees to comply with them. 

(3) The pet rules shall permit the 
project owner to refuse to register a 
pet if: 

(i) The pet is not a common house-
hold pet; 

(ii) The keeping of the pet would vio-
late any applicable house pet rule; 

(iii) The pet owner fails to provide 
complete pet registration information 
or fails annually to update the pet reg-
istration; or 

(iv) The project owner reasonably de-
termines, based on the pet owner’s hab-
its and practices, that the pet owner 
will be unable to keep the pet in com-
pliance with the pet rules and other 
lease obligations. The pet’s tempera-
ment may be considered as a factor in 
determining the prospective pet own-
er’s ability to comply with the pet 
rules and other lease obligations. 

(4) The project owner may not refuse 
to register a pet based on a determina-
tion that the pet owner is financially 
unable to care for the pet or that the 
pet is inappropriate, based on the 
therapeutic value to the pet owner or 
the interests of the property or exist-
ing tenants. 

(5) The pet rules shall require the 
project owner to notify the pet owner if 
the project owner refuses to register a 
pet. The notice shall state the basis for 
the project owner’s action and shall be 
served on the pet owner in accordance 
with the requirements of § 5.353(f)(1)(i) 
or (ii). The notice of refusal to register 
a pet may be combined with a notice of 
pet violation as required in § 5.356. 

§ 5.353 Housing programs: Procedure 
for development of pet rules. 

(a) General. Project owners shall use 
the procedures specified in this section 
to promulgate the pet rules referred to 
in §§ 5.318 and 5.350. 

(b) Development and notice of proposed 
pet rules. Project owners shall develop 
proposed rules to govern the owning or 
keeping of common household pets in 
projects for the elderly or persons with 
disabilities. Notice of the proposed pet 
rules shall be served on each tenant of 
the project as provided in paragraph (f) 
of this section. The notice shall: 

(1) Include the text of the proposed 
rules; 

(2) State that tenants or tenant rep-
resentatives may submit written com-
ments on the rules; and 

(3) State that all comments must be 
submitted to the project owner no later 
than 30 days from the effective date of 
the notice of the proposed rules. 

(4) The notice may also announce the 
date, time, and place for a meeting to 
discuss the proposed rules (as provided 
in paragraph (c) of this section). 

(c) Tenant consultation. Tenants or 
tenant representatives may submit 
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written comments on the proposed pet 
rules to the project owner by the date 
specified in the notice of proposed 
rules. In addition, the owner may 
schedule one or more meetings with 
tenants during the comment period to 
discuss the proposed rules. Tenants and 
tenant representatives may make oral 
comments on the proposed rules at 
these meetings. The project owner 
must consider comments made at these 
meetings only if they are summarized, 
reduced to writing, and submitted to 
the project owner before the end of the 
comment period. 

(d) Development and notice of final pet 
rules. The project owner shall develop 
the final rules after reviewing tenants’ 
written comments and written sum-
maries of any owner-tenant meetings. 
The project owner may meet with ten-
ants and tenant representatives to at-
tempt to resolve issues raised by the 
comments. Subject to this subpart C, 
the content of the final pet rules, how-
ever, is within the sole discretion of 
the project owner. The project owner 
shall serve on each tenant of the 
project, a notice of the final pet rules 
as provided in paragraph (f) of this sec-
tion. The notice must include the text 
of the final pet rules and must specify 
the effective date of the final pet rules. 

(e) Amendment of pet rules. The 
project owner may amend the pet rules 
at any time by following the procedure 
for the development of pet rules speci-
fied in paragraphs (b) through (d) of 
this section. 

(f) Service of notice. (1) The project 
owner must serve the notice required 
under this section by: 

(i) Sending a letter by first class 
mail, properly stamped and addressed 
to the tenant at the dwelling unit, with 
a proper return address; or 

(ii) Serving a copy of the notice on 
any adult answering the door at the 
tenant’s leased dwelling unit, or if no 
adult responds, by placing the notice 
under or through the door, if possible, 
or else by attaching the notice to the 
door; or 

(iii) For service of notice to tenants 
of a high-rise building, posting the no-
tice in at least three conspicuous 
places within the building and main-
taining the posted notices intact and in 
legible form for 30 days. For purposes 

of paragraph (f) of this section, a high- 
rise building is a structure that is 
equipped with an elevator and has a 
common lobby. 

(2) For purposes of computing time 
periods following service of the notice, 
service is effective on the day that all 
notices are delivered or mailed, or in 
the case of service by posting, on the 
day that all notices are initially post-
ed. 

§ 5.356 Housing programs: Pet rule vio-
lation procedures. 

(a) Notice of pet rule violation. If a 
project owner determines on the basis 
of objective facts, supported by written 
statements, that a pet owner has vio-
lated a rule governing the owning or 
keeping of pets; the project owner may 
serve a written notice of pet rule viola-
tion on the pet owner in accordance 
with § 5.353(f)(1)(i) or (ii). The notice of 
pet rule violation must: 

(1) Contain a brief statement of the 
factual basis for the determination and 
the pet rule or rules alleged to be vio-
lated; 

(2) State that the pet owner has 10 
days from the effective date of service 
of the notice to correct the violation 
(including, in appropriate cir-
cumstances, removal of the pet) or to 
make a written request for a meeting 
to discuss the violation; 

(3) State that the pet owner is enti-
tled to be accompanied by another per-
son of his or her choice at the meeting; 
and 

(4) State that the pet owner’s failure 
to correct the violation, to request a 
meeting, or to appear at a requested 
meeting may result in initiation of 
procedures to terminate the pet own-
er’s tenancy. 

(b)(1) Pet rule violation meeting. If the 
pet owner makes a timely request for a 
meeting to discuss an alleged pet rule 
violation, the project owner shall es-
tablish a mutually agreeable time and 
place for the meeting but no later than 
15 days from the effective date of serv-
ice of the notice of pet rule violation 
(unless the project owner agrees to a 
later date). At the pet rule violation 
meeting, the pet owner and project 
owner shall discuss any alleged pet rule 
violation and attempt to correct it. 
The project owner may, as a result of 
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the meeting, give the pet owner addi-
tional time to correct the violation. 

(2) Notice for pet removal. If the pet 
owner and project owner are unable to 
resolve the pet rule violation at the pet 
rule violation meeting, or if the project 
owner determines that the pet owner 
has failed to correct the pet rule viola-
tion within any additional time pro-
vided for this purpose under paragraph 
(b)(1) of this section, the project owner 
may serve a written notice on the pet 
owner in accordance with § 5.353(f)(1) (i) 
or (ii) (or at the meeting, if appro-
priate), requiring the pet owner to re-
move the pet. The notice must: 

(i) Contain a brief statement of the 
factual basis for the determination and 
the pet rule or rules that have been 
violated; 

(ii) State that the pet owner must re-
move the pet within 10 days of the ef-
fective date of service of the notice of 
pet removal (or the meeting, if notice 
is served at the meeting); and 

(iii) State that failure to remove the 
pet may result in initiation of proce-
dures to terminate the pet owner’s ten-
ancy. 

(c) Initiation of procedures to remove a 
pet or terminate the pet owner’s tenancy. 
(1) The project owner may not initiate 
procedures to terminate a pet owner’s 
tenancy based on a pet rule violation, 
unless: 

(i) The pet owner has failed to re-
move the pet or correct a pet rule vio-
lation within the applicable time pe-
riod specified in this section (including 
any additional time permitted by the 
owner); and 

(ii) The pet rule violation is suffi-
cient to begin procedures to terminate 
the pet owner’s tenancy under the 
terms of the lease and applicable regu-
lations. 

(2) The project owner may initiate 
procedures to remove a pet under § 5.327 
at any time, in accordance with the 
provisions of applicable State or local 
law. 

§ 5.359 Housing programs: Rejection of 
units by applicants for tenancy. 

(a) An applicant for tenancy in a 
project for the elderly or persons with 
disabilities may reject a unit offered 
by a project owner if the unit is in 
close proximity to a dwelling unit in 

which an existing tenant of the project 
owns or keeps a common household 
pet. An applicant’s rejection of a unit 
under this section shall not adversely 
affect his or her application for ten-
ancy in the project, including (but not 
limited to) his or her position on the 
project waiting list or qualification for 
any tenant selection preference. 

(b) Nothing in this subpart C imposes 
a duty on project owners to provide al-
ternate dwelling units to existing or 
prospective tenants because of the 
proximity of common household pets 
to a particular unit or the presence of 
such pets in the project. 

§ 5.360 Housing programs: Additional 
lease provisions. 

(a) Inspections. In addition to other 
inspections permitted under the lease, 
the leases for all Housing program ten-
ants of projects for the elderly or per-
sons with disabilities may state that 
the project owner may, after reason-
able notice to the tenant and during 
reasonable hours, enter and inspect the 
premises. The lease shall permit entry 
and inspection only if the project 
owner has received a signed, written 
complaint alleging (or the project 
owner has reasonable grounds to be-
lieve) that the conduct or condition of 
a pet in the dwelling unit constitutes, 
under applicable State or local law, a 
nuisance or a threat to the health or 
safety of the occupants of the project 
or other persons in the community 
where the project is located. 

(b) Emergencies. (1) If there is no 
State or local authority (or designated 
agent of such an authority) authorized 
under applicable State or local law to 
remove a pet that becomes vicious, dis-
plays symptoms of severe illness, or 
demonstrates other behavior that con-
stitutes an immediate threat to the 
health or safety of the tenancy as a 
whole, the project owner may place a 
provision in tenant leases permitting 
the project owner to enter the premises 
(if necessary), remove the pet, and take 
such action with respect to the pet as 
may be permissible under State and 
local law, which may include placing it 
in a facility that will provide care and 
shelter for a period not to exceed 30 
days. 
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(2) The lease shall permit the project 
owner to enter the premises and re-
move the pet or take such other per-
missible action only if the project 
owner requests the pet owner to re-
move the pet from the project imme-
diately, and the pet owner refuses to do 
so, or if the project owner is unable to 
contact the pet owner to make a re-
moval request. The lease may not con-
tain a provision relieving the project 
owner from liability for wrongful re-
moval of a pet. The cost of the animal 
care facility shall be paid as provided 
in § 5.363. 

(3) The project owner may place a 
provision in tenant leases permitting 
the project owner to enter the prem-
ises, remove the pet, and place the pet 
in a facility that will provide care and 
shelter, in accordance with the provi-
sions of § 5.363. The lease may not con-
tain a provision relieving the project 
owner from liability for wrongful re-
moval of a pet. 

§ 5.363 Housing programs: Protection 
of the pet. 

(a) If the health or safety of a pet is 
threatened by the death or incapacity 
of the pet owner, or by other factors 
that render the pet owner unable to 
care for the pet, the project owner may 
contact the responsible party or par-
ties listed in the pet registration re-
quired under § 5.350(d)(1)(iii). 

(b) If the responsible party or parties 
are unwilling or unable to care for the 
pet, or the project owner, despite rea-
sonable efforts, has been unable to con-
tact the responsible party or parties, 
the project owner may contact the ap-
propriate State or local authority (or 
designated agent of such an authority) 
and request the removal of the pet. 

(c) If there is no State or local au-
thority (or designated agent of such an 
authority) authorized to remove a pet 
under these circumstances and the 
project owner has placed a provision in 
the lease agreement (as described in 
§ 5.360(c)(2)), the project owner may 
enter the pet owner’s unit, remove the 
pet, and place the pet in a facility that 
will provide care and shelter until the 
pet owner or a representative of the pet 
owner is able to assume responsibility 
for the pet, but not longer than 30 days. 

(d) The cost of the animal care facil-
ity provided under this section shall be 
borne by the pet owner. If the pet 
owner (or the pet owner’s estate) is un-
able or unwilling to pay, the cost of the 
animal care facility may be paid from 
the pet deposit, if imposed under the 
pet rules. 

PET OWNERSHIP REQUIREMENTS FOR 
PUBLIC HOUSING PROGRAMS 

§ 5.380 Public housing programs: Pro-
cedure for development of pet 
rules. 

PHAs that choose to promulgate pet 
rules shall consult with tenants of 
projects for the elderly or persons with 
disabilities administered by them with 
respect to their promulgation and sub-
sequent amendment. PHAs shall de-
velop the specific procedures governing 
tenant consultation, but these proce-
dures must be designed to give tenants 
(or, if appropriate, tenant councils) 
adequate opportunity to review and 
comment upon the pet rules before 
they are issued for effect. PHAs are 
solely responsible for the content of 
final pet rules, but must give consider-
ation to tenant comments. PHAs shall 
send to the responsible HUD field of-
fice, copies of the final (or amended) 
pet rules, as well as summaries or cop-
ies of all tenant comments received in 
the course of the tenant consultation. 

Subpart D—Definitions for Section 
8 and Public Housing Assist-
ance Under the United States 
Housing Act of 1937 

AUTHORITY: 42 U.S.C. 1437a and 3535(d). 

SOURCE: 61 FR 5665, Feb. 13, 1996, unless 
otherwise noted. 

§ 5.400 Applicability. 
This part applies to public housing 

and Section 8 programs. 

[61 FR 5665, Feb. 13, 1996, as amended at 65 
FR 16715, Mar. 29. 2000] 

§ 5.403 Definitions. 
Annual contributions contract (ACC) 

means the written contract between 
HUD and a PHA under which HUD 
agrees to provide funding for a program 
under the 1937 Act, and the PHA agrees 
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to comply with HUD requirements for 
the program. 

Applicant means a person or a family 
that has applied for housing assistance. 

Disabled family means a family whose 
head (including co-head), spouse, or 
sole member is a person with a dis-
ability. It may include two or more 
persons with disabilities living to-
gether, or one or more persons with 
disabilities living with one or more 
live-in aides. 

Displaced family means a family in 
which each member, or whose sole 
member, is a person displaced by gov-
ernmental action, or a person whose 
dwelling has been extensively damaged 
or destroyed as a result of a disaster 
declared or otherwise formally recog-
nized pursuant to Federal disaster re-
lief 

Elderly family means a family whose 
head (including co-head), spouse, or 
sole member is a person who is at least 
62 years of age. It may include two or 
more persons who are at least 62 years 
of age living together, or one or more 
persons who are at least 62 years of age 
living with one or more live-in aides. 

Family includes, but is not limited to, 
the following, regardless of actual or 
perceived sexual orientation, gender 
identity, or marital status: 

(1) A single person, who may be an el-
derly person, displaced person, disabled 
person, near-elderly person, or any 
other single person; or 

(2) A group of persons residing to-
gether, and such group includes, but is 
not limited to: 

(i) A family with or without children 
(a child who is temporarily away from 
the home because of placement in fos-
ter care is considered a member of the 
family); 

(ii) An elderly family; 
(iii) A near-elderly family; 
(iv) A disabled family; 
(v) A displaced family; and 
(vi) The remaining member of a ten-

ant family. 
Live-in aide means a person who re-

sides with one or more elderly persons, 
or near-elderly persons, or persons with 
disabilities, and who: 

(1) Is determined to be essential to 
the care and well-being of the persons; 

(2) Is not obligated for the support of 
the persons; and 

(3) Would not be living in the unit ex-
cept to provide the necessary sup-
portive services. 

Near-elderly family means a family 
whose head (including co-head), spouse, 
or sole member is a person who is at 
least 50 years of age but below the age 
of 62; or two or more persons, who are 
at least 50 years of age but below the 
age of 62, living together; or one or 
more persons who are at least 50 years 
of age but below the age of 62, living 
with one or more live-in aides. 

Person with disabilities: 
(1) Means a person who: 
(i) Has a disability, as defined in 42 

U.S.C. 423; 
(ii) Is determined, pursuant to HUD 

regulations, to have a physical, men-
tal, or emotional impairment that: 

(A) Is expected to be of long-contin-
ued and indefinite duration; 

(B) Substantially impedes his or her 
ability to live independently, and 

(C) Is of such a nature that the abil-
ity to live independently could be im-
proved by more suitable housing condi-
tions; or 

(iii) Has a developmental disability 
as defined in 42 U.S.C. 6001. 

(2) Does not exclude persons who 
have the disease of acquired immuno-
deficiency syndrome or any conditions 
arising from the etiologic agent for ac-
quired immunodeficiency syndrome; 

(3) For purposes of qualifying for low- 
income housing, does not include a per-
son whose disability is based solely on 
any drug or alcohol dependence; and 

(4) Means ‘‘individual with handi-
caps’’, as defined in § 8.3 of this title, 
for purposes of reasonable accommoda-
tion and program accessibility for per-
sons with disabilities. 

[61 FR 5665, Feb. 13, 1996, as amended at 63 
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 
2000; 77 FR 5674, Feb. 3, 2012] 

Subpart E—Restrictions on 
Assistance to Noncitizens 

AUTHORITY: 42 U.S.C. 1436a and 3535(d). 

§ 5.500 Applicability. 
(a) Covered programs/assistance. This 

subpart E implements Section 214 of 
the Housing and Community Develop-
ment Act of 1980, as amended (42 U.S.C. 
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1436a). Section 214 prohibits HUD from 
making financial assistance available 
to persons who are not in eligible sta-
tus with respect to citizenship or non-
citizen immigration status. This sub-
part E is applicable to financial assist-
ance provided under: 

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section 
235 Program); 

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); 

(3) Section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s) (the Rent Supplement 
Program); and 

(4) The United States Housing Act of 
1937 (42 U.S. C. 1437 et seq.) which cov-
ers: 

(i) HUD’s Public Housing Programs; 
(ii) The Section 8 Housing Assistance 

Programs; and 
(iii) The Housing Development Grant 

Programs (with respect to low income 
units only). 

(b) Covered individuals and entities—(1) 
Covered individuals/persons and families. 
The provisions of this subpart E apply 
to both applicants for assistance and 
persons already receiving assistance 
covered under this subpart E. 

(2) Covered entities. The provisions of 
this subpart E apply to Public Housing 
Agencies (PHAs), project (or housing) 
owners, and mortgagees under the Sec-
tion 235 Program. The term ‘‘respon-
sible entity’’ is used in this subpart E 
to refer collectively to these entities, 
and is further defined in § 5.504. 

§ 5.502 Requirements concerning docu-
ments. 

For any notice or document (deci-
sion, declaration, consent form, etc.) 
that this subpart E requires the respon-
sible entity to provide to an individual, 
or requires the responsible entity to 
obtain the signature of an individual, 
the responsible entity, where feasible, 
must arrange for the notice or docu-
ment to be provided to the individual 
in a language that is understood by the 
individual if the individual is not pro-
ficient in English. (See 24 CFR 8.6 of 
HUD’s regulations for requirements 
concerning communications with per-
sons with disabilities.) 

§ 5.504 Definitions. 
(a) The definitions 1937 Act, HUD, 

Public Housing Agency (PHA), and Sec-
tion 8 are defined in subpart A of this 
part. 

(b) As used in this subpart E: 
Child means a member of the family 

other than the family head or spouse 
who is under 18 years of age. 

Citizen means a citizen or national of 
the United States. 

Evidence of citizenship or eligible status 
means the documents which must be 
submitted to evidence citizenship or el-
igible immigration status. (See 
§ 5.508(b).) 

Family has the same meaning as pro-
vided in the program regulations of the 
relevant Section 214 covered program. 

Head of household means the adult 
member of the family who is the head 
of the household for purposes of deter-
mining income eligibility and rent. 

Housing covered programs means the 
following programs administered by 
the Assistant Secretary for Housing: 

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section 
235 Program); 

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); and 

(3) Section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s) (the Rent Supplement 
Program). 

INS means the U.S. Immigration and 
Naturalization Service. 

Mixed family means a family whose 
members include those with citizenship 
or eligible immigration status, and 
those without citizenship or eligible 
immigration status. 

National means a person who owes 
permanent allegiance to the United 
States, for example, as a result of birth 
in a United States territory or posses-
sion. 

Noncitizen means a person who is nei-
ther a citizen nor national of the 
United States. 

Project owner means the person or en-
tity that owns the housing project con-
taining the assisted dwelling unit. 

Public Housing covered programs 
means the public housing programs ad-
ministered by the Assistant Secretary 
for Public and Indian Housing under 
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title I of the 1937 Act. This definition 
does not encompass HUD’s Indian 
Housing programs administered under 
title II of the 1937 Act. Further, this 
term does not include those programs 
providing assistance under section 8 of 
the 1937 Act. (See definition of ‘‘Sec-
tion 8 Covered Programs’’ in this sec-
tion.) 

Responsible entity means the person 
or entity responsible for administering 
the restrictions on providing assistance 
to noncitizens with ineligible immigra-
tions status. The entity responsible for 
administering the restrictions on pro-
viding assistance to noncitizens with 
ineligible immigration status under 
the various covered programs is as fol-
lows: 

(1) For the Section 235 Program, the 
mortgagee. 

(2) For Public Housing, the Section 8 
Rental Certificate, the Section 8 Rent-
al Voucher, and the Section 8 Moderate 
Rehabilitation programs, the PHA ad-
ministering the program under an ACC 
with HUD. 

(3) For all other Section 8 programs, 
the Section 236 Program, and the Rent 
Supplement Program, the owner. 

Section 8 covered programs means all 
HUD programs which assist housing 
under Section 8 of the 1937 Act, includ-
ing Section 8-assisted housing for 
which loans are made under section 202 
of the Housing Act of 1959. 

Section 214 means section 214 of the 
Housing and Community Development 
Act of 1980, as amended (42 U.S.C. 
1436a). 

Section 214 covered programs is the col-
lective term for the HUD programs to 
which the restrictions imposed by Sec-
tion 214 apply. These programs are set 
forth in § 5.500. 

Tenant means an individual or a fam-
ily renting or occupying an assisted 
dwelling unit. For purposes of this sub-
part E, the term tenant will also be 
used to include a homebuyer, where ap-
propriate. 

§ 5.506 General provisions. 
(a) Restrictions on assistance. Finan-

cial assistance under a Section 214 cov-
ered program is restricted to: 

(1) Citizens; or 
(2) Noncitizens who have eligible im-

migration status under one of the cat-

egories set forth in Section 214 (see 42 
U.S.C. 1436a(a)). 

(b) Family eligibility for assistance. (1) 
A family shall not be eligible for as-
sistance unless every member of the 
family residing in the unit is deter-
mined to have eligible status, as de-
scribed in paragraph (a) of this section, 
or unless the family meets the condi-
tions set forth in paragraph (b)(2) of 
this section. 

(2) Despite the ineligibility of one or 
more family members, a mixed family 
may be eligible for one of the three 
types of assistance provided in §§ 5.516 
and 5.518. A family without any eligible 
members and receiving assistance on 
June 19, 1995 may be eligible for tem-
porary deferral of termination of as-
sistance as provided in §§ 5.516 and 5.518. 

(c) Preferences. Citizens of the Repub-
lic of Marshall Islands, the Federated 
States of Micronesia, and the Republic 
of Palau who are eligible for assistance 
under paragraph (a)(2) of this section 
are entitled to receive local preferences 
for housing assistance, except that, 
within Guam, such citizens who have 
such local preference will not be enti-
tled to housing assistance in preference 
to any United States citizen or na-
tional resident therein who is other-
wise eligible for such assistance. 

[61 FR 5202, Feb. 9, 1996, as amended at 67 FR 
65273, Oct. 23, 2002] 

§ 5.508 Submission of evidence of citi-
zenship or eligible immigration sta-
tus. 

(a) General. Eligibility for assistance 
or continued assistance under a Sec-
tion 214 covered program is contingent 
upon a family’s submission to the re-
sponsible entity of the documents de-
scribed in paragraph (b) of this section 
for each family member. If one or more 
family members do not have citizen-
ship or eligible immigration status, the 
family members may exercise the elec-
tion not to contend to have eligible im-
migration status as provided in para-
graph (e) of this section, and the provi-
sions of §§ 5.516 and 5.518 shall apply. 

(b) Evidence of citizenship or eligible 
immigration status. Each family mem-
ber, regardless of age, must submit the 
following evidence to the responsible 
entity. 
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(1) For U.S. citizens or U.S. nation-
als, the evidence consists of a signed 
declaration of U.S. citizenship or U.S. 
nationality. The responsible entity 
may request verification of the dec-
laration by requiring presentation of a 
United States passport or other appro-
priate documentation, as specified in 
HUD guidance. 

(2) For noncitizens who are 62 years 
of age or older or who will be 62 years 
of age or older and receiving assistance 
under a Section 214 covered program on 
September 30, 1996 or applying for as-
sistance on or after that date, the evi-
dence consists of: 

(i) A signed declaration of eligible 
immigration status; and 

(ii) Proof of age document. 
(3) For all other noncitizens, the evi-

dence consists of: 
(i) A signed declaration of eligible 

immigration status; 
(ii) One of the INS documents re-

ferred to in § 5.510; and 
(iii) A signed verification consent 

form. 
(c) Declaration. (1) For each family 

member who contends that he or she is 
a U.S. citizen or a noncitizen with eli-
gible immigration status, the family 
must submit to the responsible entity 
a written declaration, signed under 
penalty of perjury, by which the family 
member declares whether he or she is a 
U.S. citizen or a noncitizen with eligi-
ble immigration status. 

(i) For each adult, the declaration 
must be signed by the adult. 

(ii) For each child, the declaration 
must be signed by an adult residing in 
the assisted dwelling unit who is re-
sponsible for the child. 

(2) For Housing covered programs: The 
written declaration may be incor-
porated as part of the application for 
housing assistance or may constitute a 
separate document. 

(d) Verification consent form—(1) Who 
signs. Each noncitizen who declares eli-
gible immigration status (except cer-
tain noncitizens who are 62 years of age 
or older as described in paragraph (b)(2) 
of this section) must sign a verification 
consent form as follows. 

(i) For each adult, the form must be 
signed by the adult. 

(ii) For each child, the form must be 
signed by an adult residing in the as-

sisted dwelling unit who is responsible 
for the child. 

(2) Notice of release of evidence by re-
sponsible entity. The verification con-
sent form shall provide that evidence 
of eligible immigration status may be 
released by the responsible entity with-
out responsibility for the further use or 
transmission of the evidence by the en-
tity receiving it, to: 

(i) HUD, as required by HUD; and 
(ii) The INS for purposes of 

verification of the immigration status 
of the individual. 

(3) Notice of release of evidence by 
HUD. The verification consent form 
also shall notify the individual of the 
possible release of evidence of eligible 
immigration status by HUD. Evidence 
of eligible immigration status shall 
only be released to the INS for pur-
poses of establishing eligibility for fi-
nancial assistance and not for any 
other purpose. HUD is not responsible 
for the further use or transmission of 
the evidence or other information by 
the INS. 

(e) Individuals who do not contend that 
they have eligible status. If one or more 
members of a family elect not to con-
tend that they have eligible immigra-
tion status, and other members of the 
family establish their citizenship or el-
igible immigration status, the family 
may be eligible for assistance under 
§§ 5.516 and 5.518, or § 5.520, despite the 
fact that no declaration or documenta-
tion of eligible status is submitted for 
one or more members of the family. 
The family, however, must identify in 
writing to the responsible entity, the 
family member (or members) who will 
elect not to contend that he or she has 
eligible immigration status. 

(f) Notification of requirements of Sec-
tion 214—(1) When notice is to be issued. 
Notification of the requirement to sub-
mit evidence of citizenship or eligible 
immigration status, as required by this 
section, or to elect not to contend that 
one has eligible status as provided by 
paragraph (e) of this section, shall be 
given by the responsible entity as fol-
lows: 

(i) Applicant’s notice. The notification 
described in paragraph (f)(1) of this sec-
tion shall be given to each applicant at 
the time of application for assistance. 
Applicants whose applications are 

VerDate Sep<11>2014 11:12 Jul 08, 2015 Jkt 235082 PO 00000 Frm 00076 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



67 

Office of the Secretary, HUD § 5.508 

pending on June 19, 1995, shall be noti-
fied of the requirement to submit evi-
dence of eligible status as soon as pos-
sible after June 19, 1995. 

(ii) Notice to tenants. The notification 
described in paragraph (f)(1) of this sec-
tion shall be given to each tenant at 
the time of, and together with, the re-
sponsible entity’s notice of regular re-
examination of income, but not later 
than one year following June 19, 1995. 

(iii) Timing of mortgagor’s notice. A 
mortgagor receiving Section 235 assist-
ance must be provided the notification 
described in paragraph (f)(1) of this sec-
tion and any additional requirements 
imposed under the Section 235 Pro-
gram. 

(2) Form and content of notice. The no-
tice shall: 

(i) State that financial assistance is 
contingent upon the submission and 
verification, as appropriate, of evi-
dence of citizenship or eligible immi-
gration status as required by para-
graph (a) of this section; 

(ii) Describe the type of evidence 
that must be submitted, and state the 
time period in which that evidence 
must be submitted (see paragraph (g) of 
this section concerning when evidence 
must be submitted); and 

(iii) State that assistance will be pro-
rated, denied or terminated, as appro-
priate, upon a final determination of 
ineligibility after all appeals have been 
exhausted (see § 5.514 concerning INS 
appeal, and informal hearing process) 
or, if appeals are not pursued, at a time 
to be specified in accordance with HUD 
requirements. Tenants also shall be in-
formed of how to obtain assistance 
under the preservation of families pro-
visions of §§ 5.516 and 5.518. 

(g) When evidence of eligible status is 
required to be submitted. The responsible 
entity shall require evidence of eligible 
status to be submitted at the times 
specified in paragraph (g) of this sec-
tion, subject to any extension granted 
in accordance with paragraph (h) of 
this section. 

(1) Applicants. For applicants, respon-
sible entities must ensure that evi-
dence of eligible status is submitted 
not later than the date the responsible 
entity anticipates or has knowledge 
that verification of other aspects of eli-

gibility for assistance will occur (see 
§ 5.512(a)). 

(2) Tenants. For tenants, evidence of 
eligible status is required to be sub-
mitted as follows: 

(i) For financial assistance under a 
Section 214 covered program, with the 
exception of Section 235 assistance pay-
ments, the required evidence shall be 
submitted at the first regular reexam-
ination after June 19, 1995, in accord-
ance with program requirements. 

(ii) For financial assistance in the 
form of Section 235 assistance pay-
ments, the mortgagor shall submit the 
required evidence in accordance with 
requirements imposed under the Sec-
tion 235 Program. 

(3) New occupants of assisted units. For 
any new occupant of an assisted unit 
(e.g., a new family member comes to 
reside in the assisted unit), the re-
quired evidence shall be submitted at 
the first interim or regular reexamina-
tion following the person’s occupancy. 

(4) Changing participation in a HUD 
program. Whenever a family applies for 
admission to a Section 214 covered pro-
gram, evidence of eligible status is re-
quired to be submitted in accordance 
with the requirements of this subpart 
unless the family already has sub-
mitted the evidence to the responsible 
entity for a Section 214 covered pro-
gram. 

(5) One-time evidence requirement for 
continuous occupancy. For each family 
member, the family is required to sub-
mit evidence of eligible status only one 
time during continuously assisted oc-
cupancy under any Section 214 covered 
program. 

(h) Extensions of time to submit evi-
dence of eligible status—(1) When exten-
sion must be granted. The responsible 
entity shall extend the time, provided 
in paragraph (g) of this section, to sub-
mit evidence of eligible immigration 
status if the family member: 

(i) Submits the declaration required 
under § 5.508(a) certifying that any per-
son for whom required evidence has not 
been submitted is a noncitizen with eli-
gible immigration status; and 

(ii) Certifies that the evidence needed 
to support a claim of eligible immigra-
tion status is temporarily unavailable, 
additional time is needed to obtain and 
submit the evidence, and prompt and 
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diligent efforts will be undertaken to 
obtain the evidence. 

(2) Thirty-day extension period. Any 
extension of time, if granted, shall not 
exceed thirty (30) days. The additional 
time provided should be sufficient to 
allow the individual the time to obtain 
the evidence needed. The responsible 
entity’s determination of the length of 
the extension needed shall be based on 
the circumstances of the individual 
case. 

(3) Grant or denial of extension to be in 
writing. The responsible entity’s deci-
sion to grant or deny an extension as 
provided in paragraph (h)(1) of this sec-
tion shall be issued to the family by 
written notice. If the extension is 
granted, the notice shall specify the ex-
tension period granted (which shall not 
exceed thirty (30) days). If the exten-
sion is denied, the notice shall explain 
the reasons for denial of the extension. 

(i) Failure to submit evidence or to es-
tablish eligible status. If the family fails 
to submit required evidence of eligible 
immigration status within the time pe-
riod specified in the notice, or any ex-
tension granted in accordance with 
paragraph (h) of this section, or if the 
evidence is timely submitted but fails 
to establish eligible immigration sta-
tus, the responsible entity shall pro-
ceed to deny, prorate or terminate as-
sistance, or provide continued assist-
ance or temporary deferral of termi-
nation of assistance, as appropriate, in 
accordance with the provisions of 
§§ 5.514, 5.516, and 5.518. 

(ii) [Reserved] 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60538, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.510 Documents of eligible immigra-
tion status. 

(a) General. A responsible entity shall 
request and review original documents 
of eligible immigration status. The re-
sponsible entity shall retain photo-
copies of the documents for its own 
records and return the original docu-
ments to the family. 

(b) Acceptable evidence of eligible immi-
gration status. Acceptable evidence of 
eligible immigration status shall be 
the original of a document designated 
by INS as acceptable evidence of immi-
gration status in one of the six cat-

egories mentioned in § 5.506(a) for the 
specific immigration status claimed by 
the individual. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.512 Verification of eligible immi-
gration status. 

(a) General. Except as described in 
paragraph (b) of this section and § 5.514, 
no individual or family applying for as-
sistance may receive such assistance 
prior to the verification of the eligi-
bility of at least the individual or one 
family member. Verification of eligi-
bility consistent with § 5.514 occurs 
when the individual or family members 
have submitted documentation to the 
responsible entity in accordance with 
§ 5.508. 

(b) PHA election to provide assistance 
before verification. A PHA that is a re-
sponsible entity under this subpart 
may elect to provide assistance to a 
family before the verification of the 
eligibility of the individual or one fam-
ily member. 

(c) Primary verification—(1) Automated 
verification system. Primary verification 
of the immigration status of the person 
is conducted by the responsible entity 
through the INS automated system 
(INS Systematic Alien Verification for 
Entitlements (SAVE)). The INS SAVE 
system provides access to names, file 
numbers and admission numbers of 
noncitizens. 

(2) Failure of primary verification to 
confirm eligible immigration status. If the 
INS SAVE system does not verify eligi-
ble immigration status, secondary 
verification must be performed. 

(d) Secondary verification—(1) Manual 
search of INS records. Secondary 
verification is a manual search by the 
INS of its records to determine an indi-
vidual’s immigration status. The re-
sponsible entity must request sec-
ondary verification, within 10 days of 
receiving the results of the primary 
verification, if the primary verification 
system does not confirm eligible immi-
gration status, or if the primary 
verification system verifies immigra-
tion status that is ineligible for assist-
ance under a Section 214 covered pro-
gram. 
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(2) Secondary verification initiated by 
responsible entity. Secondary 
verification is initiated by the respon-
sible entity forwarding photocopies of 
the original INS documents required 
for the immigration status declared 
(front and back), attached to the INS 
document verification request form G– 
845S (Document Verification Request), 
or such other form specified by the INS 
to a designated INS office for review. 
(Form G–845S is available from the 
local INS Office.) 

(3) Failure of secondary verification to 
confirm eligible immigration status. If the 
secondary verification does not con-
firm eligible immigration status, the 
responsible entity shall issue to the 
family the notice described in § 5.514(d), 
which includes notification of the right 
to appeal to the INS of the INS finding 
on immigration status (see § 5.514(d)(4)). 

(e) Exemption from liability for INS 
verification. The responsible entity 
shall not be liable for any action, 
delay, or failure of the INS in con-
ducting the automated or manual 
verification. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.514 Delay, denial, reduction or ter-
mination of assistance. 

(a) General. Assistance to a family 
may not be delayed, denied, reduced or 
terminated because of the immigration 
status of a family member except as 
provided in this section. 

(b) Restrictions on delay, denial, reduc-
tion or termination of assistance—(1) Re-
strictions on reduction, denial or termi-
nation of assistance for applicants and 
tenants. Assistance to an applicant or 
tenant shall not be delayed, denied, re-
duced, or terminated, on the basis of 
ineligible immigration status of a fam-
ily member if: 

(i) The primary and secondary 
verification of any immigration docu-
ments that were timely submitted has 
not been completed; 

(ii) The family member for whom re-
quired evidence has not been submitted 
has moved from the assisted dwelling 
unit; 

(iii) The family member who is deter-
mined not to be in an eligible immigra-
tion status following INS verification 

has moved from the assisted dwelling 
unit; 

(iv) The INS appeals process under 
§ 5.514(e) has not been concluded; 

(v) Assistance is prorated in accord-
ance with § 5.520; or 

(vi) Assistance for a mixed family is 
continued in accordance with §§ 5.516 
and 5.518; or 

(vii) Deferral of termination of as-
sistance is granted in accordance with 
§§ 5.516 and 5.518. 

(2) Restrictions on delay, denial, reduc-
tion or termination of assistance pending 
fair hearing for tenants. In addition to 
the factors listed in paragraph (b)(1) of 
this section, assistance to a tenant 
cannot be delayed, denied, reduced or 
terminated until the completion of the 
informal hearing described in para-
graph (f) of this section. 

(c) Events causing denial or termination 
of assistance—(1) General. Assistance to 
an applicant shall be denied, and a ten-
ant’s assistance shall be terminated, in 
accordance with the procedures of this 
section, upon the occurrence of any of 
the following events: 

(i) Evidence of citizenship (i.e., the 
declaration) and eligible immigration 
status is not submitted by the date 
specified in § 5.508(g) or by the expira-
tion of any extension granted in ac-
cordance with § 5.508(h); 

(ii) Evidence of citizenship and eligi-
ble immigration status is timely sub-
mitted, but INS primary and secondary 
verification does not verify eligible im-
migration status of a family member; 
and 

(A) The family does not pursue INS 
appeal or informal hearing rights as 
provided in this section; or 

(B) INS appeal and informal hearing 
rights are pursued, but the final appeal 
or hearing decisions are decided 
against the family member; or 

(iii) The responsible entity deter-
mines that a family member has know-
ingly permitted another individual who 
is not eligible for assistance to reside 
(on a permanent basis) in the public or 
assisted housing unit of the family 
member. Such termination shall be for 
a period of not less than 24 months. 
This provision does not apply to a fam-
ily if the ineligibility of the ineligible 
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individual was considered in calcu-
lating any proration of assistance pro-
vided for the family. 

(2) Termination of assisted occupancy. 
For termination of assisted occupancy, 
see paragraph (i) of this section. 

(d) Notice of denial or termination of as-
sistance. The notice of denial or termi-
nation of assistance shall advise the 
family: 

(1) That financial assistance will be 
denied or terminated, and provide a 
brief explanation of the reasons for the 
proposed denial or termination of as-
sistance; 

(2) That the family may be eligible 
for proration of assistance as provided 
under § 5.520; 

(3) In the case of a tenant, the cri-
teria and procedures for obtaining re-
lief under the provisions for preserva-
tion of families in §§ 5.514 and 5.518; 

(4) That the family has a right to re-
quest an appeal to the INS of the re-
sults of secondary verification of immi-
gration status and to submit additional 
documentation or a written expla-
nation in support of the appeal in ac-
cordance with the procedures of para-
graph (e) of this section; 

(5) That the family has a right to re-
quest an informal hearing with the re-
sponsible entity either upon comple-
tion of the INS appeal or in lieu of the 
INS appeal as provided in paragraph (f) 
of this section; 

(6) For applicants, the notice shall 
advise that assistance may not be de-
layed until the conclusion of the INS 
appeal process, but assistance may be 
delayed during the pendency of the in-
formal hearing process. 

(e) Appeal to the INS—(1) Submission of 
request for appeal. Upon receipt of noti-
fication by the responsible entity that 
INS secondary verification failed to 
confirm eligible immigration status, 
the responsible entity shall notify the 
family of the results of the INS 
verification, and the family shall have 
30 days from the date of the responsible 
entity’s notification, to request an ap-
peal of the INS results. The request for 
appeal shall be made by the family 
communicating that request in writing 
directly to the INS. The family must 
provide the responsible entity with a 
copy of the written request for appeal 
and proof of mailing. 

(2) Documentation to be submitted as 
part of appeal to INS. The family shall 
forward to the designated INS office 
any additional documentation or writ-
ten explanation in support of the ap-
peal. This material must include a 
copy of the INS document verification 
request form G–845S (used to process 
the secondary verification request) or 
such other form specified by the INS, 
and a cover letter indicating that the 
family is requesting an appeal of the 
INS immigration status verification 
results. 

(3) Decision by INS—(i) When decision 
will be issued. The INS will issue to the 
family, with a copy to the responsible 
entity, a decision within 30 days of its 
receipt of documentation concerning 
the family’s appeal of the verification 
of immigration status. If, for any rea-
son, the INS is unable to issue a deci-
sion within the 30 day time period, the 
INS will inform the family and respon-
sible entity of the reasons for the 
delay. 

(ii) Notification of INS decision and of 
informal hearing procedures. When the 
responsible entity receives a copy of 
the INS decision, the responsible entity 
shall notify the family of its right to 
request an informal hearing on the re-
sponsible entity’s ineligibility deter-
mination in accordance with the proce-
dures of paragraph (f) of this section. 

(4) No delay, denial, reduction, or termi-
nation of assistance until completion of 
INS appeal process; direct appeal to INS. 
Pending the completion of the INS ap-
peal under this section, assistance may 
not be delayed, denied, reduced or ter-
minated on the basis of immigration 
status. 

(f) Informal hearing—(1) When request 
for hearing is to be made. After notifica-
tion of the INS decision on appeal, or 
in lieu of request of appeal to the INS, 
the family may request that the re-
sponsible entity provide a hearing. 
This request must be made either with-
in 30 days of receipt of the notice de-
scribed in paragraph (d) of this section, 
or within 30 days of receipt of the INS 
appeal decision issued in accordance 
with paragraph (e) of this section. 

(2) Informal hearing procedures—(i) 
Tenants assisted under a Section 8 cov-
ered program: For tenants assisted 
under a Section 8 covered program, the 
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procedures for the hearing before the 
responsible entity are set forth in: 

(A) For Section 8 Moderate Rehabilita-
tion assistance: 24 CFR part 882; 

(B) For Section 8 tenant-based assist-
ance: 24 CFR part 982; or 

(C) For Section 8 project-based certifi-
cate program: 24 CFR part 983. 

(ii) Tenants assisted under any other 
Section 8 covered program or a Public 
Housing covered program: For tenants 
assisted under a Section 8 covered pro-
gram not listed in paragraph (f)(3)(i) of 
this section or a Public Housing cov-
ered program, the procedures for the 
hearing before the responsible entity 
are set forth in 24 CFR part 966. 

(iii) Families under Housing covered 
programs and applicants for assistance 
under all covered programs. For all fami-
lies under Housing covered programs 
(applicants as well as tenants already 
receiving assistance) and for applicants 
for assistance under all covered pro-
grams, the procedures for the informal 
hearing before the responsible entity 
are as follows: 

(A) Hearing before an impartial indi-
vidual. The family shall be provided a 
hearing before any person(s) designated 
by the responsible entity (including an 
officer or employee of the responsible 
entity), other than a person who made 
or approved the decision under review, 
and other than a person who is a subor-
dinate of the person who made or ap-
proved the decision; 

(B) Examination of evidence. The fam-
ily shall be provided the opportunity to 
examine and copy at the individual’s 
expense, at a reasonable time in ad-
vance of the hearing, any documents in 
the possession of the responsible entity 
pertaining to the family’s eligibility 
status, or in the possession of the INS 
(as permitted by INS requirements), in-
cluding any records and regulations 
that may be relevant to the hearing; 

(C) Presentation of evidence and argu-
ments in support of eligible status. The 
family shall be provided the oppor-
tunity to present evidence and argu-
ments in support of eligible status. 
Evidence may be considered without 
regard to admissibility under the rules 
of evidence applicable to judicial pro-
ceedings; 

(D) Controverting evidence of the re-
sponsible entity. The family shall be 

provided the opportunity to controvert 
evidence relied upon by the responsible 
entity and to confront and cross-exam-
ine all witnesses on whose testimony 
or information the responsible entity 
relies; 

(E) Representation. The family shall 
be entitled to be represented by an at-
torney, or other designee, at the fam-
ily’s expense, and to have such person 
make statements on the family’s be-
half; 

(F) Interpretive services. The family 
shall be entitled to arrange for an in-
terpreter to attend the hearing, at the 
expense of the family, or responsible 
entity, as may be agreed upon by the 
two parties to the proceeding; and 

(G) Hearing to be recorded. The family 
shall be entitled to have the hearing 
recorded by audiotape (a transcript of 
the hearing may, but is not required 
to, be provided by the responsible enti-
ty). 

(3) Hearing decision. The responsible 
entity shall provide the family with a 
written final decision, based solely on 
the facts presented at the hearing, 
within 14 days of the date of the infor-
mal hearing. The decision shall state 
the basis for the decision. 

(g) Judicial relief. A decision against a 
family member, issued in accordance 
with paragraphs (e) or (f) of this sec-
tion, does not preclude the family from 
exercising the right, that may other-
wise be available, to seek redress di-
rectly through judicial procedures. 

(h) Retention of documents. The re-
sponsible entity shall retain for a min-
imum of 5 years the following docu-
ments that may have been submitted 
to the responsible entity by the family, 
or provided to the responsible entity as 
part of the INS appeal or the informal 
hearing process: 

(1) The application for financial as-
sistance; 

(2) The form completed by the family 
for income reexamination; 

(3) Photocopies of any original docu-
ments (front and back), including 
original INS documents; 

(4) The signed verification consent 
form; 

(5) The INS verification results; 
(6) The request for an INS appeal; 
(7) The final INS determination; 
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(8) The request for an informal hear-
ing; and 

(9) The final informal hearing deci-
sion. 

(i) Termination of assisted occupancy. 
(1) Under Housing covered programs, 
and in the Section 8 covered programs 
other than the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate 
Rehabilitation programs, assisted oc-
cupancy is terminated by: 

(i) If permitted under the lease, the 
responsible entity notifying the tenant 
that because of the termination of as-
sisted occupancy the tenant is required 
to pay the HUD-approved market rent 
for the dwelling unit. 

(ii) The responsible entity and tenant 
entering into a new lease without fi-
nancial assistance. 

(iii) The responsible entity evicting 
the tenant. While the tenant continues 
in occupancy of the unit, the respon-
sible entity may continue to receive 
assistance payments if action to termi-
nate the tenancy under an assisted 
lease is promptly initiated and dili-
gently pursued, in accordance with the 
terms of the lease, and if eviction of 
the tenant is undertaken by judicial 
action pursuant to State and local law. 
Action by the responsible entity to ter-
minate the tenancy and to evict the 
tenant must be in accordance with ap-
plicable HUD regulations and other 
HUD requirements. For any jurisdic-
tion, HUD may prescribe a maximum 
period during which assistance pay-
ments may be continued during evic-
tion proceedings and may prescribe 
other standards of reasonable diligence 
for the prosecution of eviction pro-
ceedings. 

(2) In the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate 
Rehabilitation programs, assisted oc-
cupancy is terminated by terminating 
assistance payments. (See provisions of 
this section concerning termination of 
assistance.) The PHA shall not make 
any additional assistance payments to 
the owner after the required procedures 
specified in this section have been com-
pleted. In addition, the PHA shall not 
approve a lease, enter into an assist-
ance contract, or process a portability 

move for the family after those proce-
dures have been completed. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.516 Availability of preservation as-
sistance to mixed families and other 
families. 

(a) Assistance available for tenant 
mixed families—(1) General. Preservation 
assistance is available to tenant mixed 
families, following completion of the 
appeals and informal hearing proce-
dures provided in § 5.514. There are 
three types of preservation assistance: 

(i) Continued assistance (see para-
graph (a) of § 5.518); 

(ii) Temporary deferral of termi-
nation of assistance (see paragraph (b) 
of § 5.518); or 

(iii) Prorated assistance (see § 5.520, a 
mixed family must be provided pro-
rated assistance if the family so re-
quests). 

(2) Availability of assistance—(i) For 
Housing covered programs: One of the 
three types of assistance described is 
available to tenant mixed families as-
sisted under a National Housing Act or 
1965 HUD Act covered program, depend-
ing upon the family’s eligibility for 
such assistance. Continued assistance 
must be provided to a mixed family 
that meets the conditions for eligi-
bility for continued assistance. 

(ii) For Section 8 or Public Housing cov-
ered programs. One of the three types of 
assistance described may be available 
to tenant mixed families assisted under 
a Section 8 or Public Housing covered 
program. 

(b) Assistance available for applicant 
mixed families. Prorated assistance is 
also available for mixed families apply-
ing for assistance as provided in § 5.520. 

(c) Assistance available to other families 
in occupancy. Temporary deferral of 
termination of assistance may be 
available to families receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995, and who have no 
members with eligible immigration 
status, as set forth in paragraphs (c)(1) 
and (2) of this section. 

(1) For Housing covered programs: 
Temporary deferral of termination of 
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assistance is available to families as-
sisted under a Housing covered pro-
gram. 

(2) For Section 8 or Public Housing cov-
ered programs: The responsible entity 
may make temporary deferral of termi-
nation of assistance to families as-
sisted under a Section 8 or Public 
Housing covered program. 

(d) Section 8 covered programs: Discre-
tion afforded to provide certain family 
preservation assistance—(1) Project own-
ers. With respect to assistance under a 
Section 8 Act covered program admin-
istered by a project owner, HUD has 
the discretion to determine under what 
circumstances families are to be pro-
vided one of the two statutory forms of 
assistance for preservation of the fam-
ily (continued assistance or temporary 
deferral of assistance). HUD is exer-
cising its discretion by specifying the 
standards in this section under which a 
project owner must provide one of 
these two types of assistance to a fam-
ily. However, project owners and PHAs 
must offer prorated assistance to eligi-
ble mixed families. 

(2) PHAs. The PHA, rather than HUD, 
has the discretion to determine the cir-
cumstances under which a family will 
be offered one of the two statutory 
forms of assistance (continued assist-
ance or temporary deferral of termi-
nation of assistance). The PHA must 
establish its own policy and criteria to 
follow in making its decision. In estab-
lishing the criteria for granting contin-
ued assistance or temporary deferral of 
termination of assistance, the PHA 
must incorporate the statutory cri-
teria, which are set forth in paragraphs 
(a) and (b) of § 5.518. However, the PHA 
must offer prorated assistance to eligi-
ble families. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12, 
1999] 

§ 5.518 Types of preservation assist-
ance available to mixed families 
and other families. 

(a) Continued assistance—(1) General. 
A mixed family may receive continued 
housing assistance if all of the fol-
lowing conditions are met (a mixed 
family assisted under a Housing cov-
ered program must be provided contin-

ued assistance if the family meets the 
following conditions): 

(i) The family was receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995; 

(ii) The family’s head of household or 
spouse has eligible immigration status 
as described in § 5.506; and 

(iii) The family does not include any 
person (who does not have eligible im-
migration status) other than the head 
of household, any spouse of the head of 
household, any parents of the head of 
household, any parents of the spouse, 
or any children of the head of house-
hold or spouse. 

(2) Proration of continued assistance. A 
family entitled to continued assistance 
before November 29, 1996 is entitled to 
continued assistance as described in 
paragraph (a) of this section. A family 
entitled to continued assistance after 
November 29, 1996 shall receive pro-
rated assistance as described in § 5.520. 

(b) Temporary deferral of termination of 
assistance—(1) Eligibility for this type of 
assistance. If a mixed family qualifies 
for prorated assistance (and does not 
qualify for continued assistance), but 
decides not to accept prorated assist-
ance, or if a family has no members 
with eligible immigration status, the 
family may be eligible for temporary 
deferral of termination of assistance if 
necessary to permit the family addi-
tional time for the orderly transition 
of those family members with ineli-
gible status, and any other family 
members involved, to other affordable 
housing. Other affordable housing is 
used in the context of transition of an 
ineligible family from a rent level that 
reflects HUD assistance to a rent level 
that is unassisted; the term refers to 
housing that is not substandard, that is 
of appropriate size for the family and 
that can be rented for an amount not 
exceeding the amount that the family 
pays for rent, including utilities, plus 
25 percent. 

(2) Housing covered programs: Condi-
tions for granting temporary deferral of 
termination of assistance. The respon-
sible entity shall grant a temporary de-
ferral of termination of assistance to a 
mixed family if the family is assisted 
under a Housing covered program and 
one of the following conditions is met: 
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(i) The family demonstrates that rea-
sonable efforts to find other affordable 
housing of appropriate size have been 
unsuccessful (for purposes of this sec-
tion, reasonable efforts include seeking 
information from, and pursuing leads 
obtained from the State housing agen-
cy, the city government, local news-
papers, rental agencies and the owner); 

(ii) The vacancy rate for affordable 
housing of appropriate size is below 
five percent in the housing market for 
the area in which the project is lo-
cated; or 

(iii) The consolidated plan, as de-
scribed in 24 CFR part 91 and if applica-
ble to the covered program, indicates 
that the local jurisdiction’s housing 
market lacks sufficient affordable 
housing opportunities for households 
having a size and income similar to the 
family seeking the deferral. 

(3) Time limit on deferral period. If 
temporary deferral of termination of 
assistance is granted, the deferral pe-
riod shall be for an initial period not to 
exceed six months. The initial period 
may be renewed for additional periods 
of six months, but the aggregate defer-
ral period for deferrals provided after 
November 29, 1996 shall not exceed a pe-
riod of eighteen months. The aggregate 
deferral period for deferrals granted 
prior to November 29, 1996 shall not ex-
ceed 3 years. These time periods do not 
apply to a family which includes a ref-
ugee under section 207 of the Immigra-
tion and Nationality Act or an indi-
vidual seeking asylum under section 
208 of that Act. 

(4) Notification requirements for begin-
ning of each deferral period. At the be-
ginning of each deferral period, the re-
sponsible entity must inform the fam-
ily of its ineligibility for financial as-
sistance and offer the family informa-
tion concerning, and referrals to assist 
in finding, other affordable housing. 

(5) Determination of availability of af-
fordable housing at end of each deferral 
period. (i) Before the end of each defer-
ral period, the responsible entity must 
satisfy the applicable requirements of 
either paragraph (b)(5)(i)(A) or (B) of 
this section. Specifically, the respon-
sible entity must: 

(A) For Housing covered programs: 
Make a determination that one of the 
two conditions specified in paragraph 

(b)(2) of this section continues to be 
met (note: affordable housing will be 
determined to be available if the va-
cancy rate is five percent or greater), 
the owner’s knowledge and the tenant’s 
evidence indicate that other affordable 
housing is available; or 

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of 
the availability of affordable housing 
of appropriate size based on evidence of 
conditions which when taken together 
will demonstrate an inadequate supply 
of affordable housing for the area in 
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the 
availability of affordable housing, and 
on evidence of the tenant family’s ef-
forts to locate such housing. 

(ii) The responsible entity must also: 
(A) Notify the tenant family in writ-

ing, at least 60 days in advance of the 
expiration of the deferral period, that 
termination will be deferred again 
(provided that the granting of another 
deferral will not result in aggregate de-
ferral periods that exceeds the max-
imum deferral period). This time pe-
riod does not apply to a family which 
includes a refugee under section 207 of 
the Immigration and Nationality Act 
or an individual seeking asylum under 
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or 

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the 
expiration of the deferral period, that 
termination of financial assistance will 
not be deferred because either granting 
another deferral will result in aggre-
gate deferral periods that exceed the 
maximum deferral period (unless the 
family includes a refugee under section 
207 of the Immigration and Nationality 
Act or an individual seeking asylum 
under section 208 of that Act), or a de-
termination has been made that other 
affordable housing is available. 

(c) Option to select proration of assist-
ance at end of deferral period. A family 
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of 
assistance at the end of the deferral pe-
riod if the family has made a good faith 
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effort during the deferral period to lo-
cate other affordable housing. 

(d) Notification of decision on family 
preservation assistance. A responsible 
entity shall notify the family of its de-
cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which 
must be based on relevant factors. For 
tenant families, the notice also shall 
inform the family of any applicable ap-
peal rights. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12, 
1999] 

§ 5.520 Proration of assistance. 
(a) Applicability. This section applies 

to a mixed family other than a family 
receiving continued assistance, or 
other than a family who is eligible for 
and requests and receives temporary 
deferral of termination of assistance. 
An eligible mixed family who requests 
prorated assistance must be provided 
prorated assistance. 

(b) Method of prorating assistance for 
Housing covered programs—(1) Proration 
under Rent Supplement Program. If the 
household participates in the Rent 
Supplement Program, the rent supple-
ment paid on the household’s behalf 
shall be the rent supplement the house-
hold would otherwise be entitled to, 
multiplied by a fraction, the denomi-
nator of which is the number of people 
in the household and the numerator of 
which is the number of eligible persons 
in the household; 

(2) Proration under Section 235 Pro-
gram. If the household participates in 
the Section 235 Program, the interest 
reduction payments paid on the house-
hold’s behalf shall be the payments the 
household would otherwise be entitled 
to, multiplied by a fraction the denom-
inator of which is the number of people 
in the household and the numerator of 
which is the number of eligible persons 
in the household; 

(3) Proration under Section 236 Program 
without the benefit of additional assist-
ance. If the household participates in 
the Section 236 Program without the 
benefit of any additional assistance, 
the household’s rent shall be increased 
above the rent the household would 

otherwise pay by an amount equal to 
the difference between the market rate 
rent for the unit and the rent the 
household would otherwise pay multi-
plied by a fraction the denominator of 
which is the number of people in the 
household and the numerator of which 
is the number of ineligible persons in 
the household; 

(4) Proration under Section 236 Program 
with the benefit of additional assistance. 
If the household participates in the 
Section 236 Program with the benefit of 
additional assistance under the rent 
supplement, rental assistance payment 
or Section 8 programs, the household’s 
rent shall be increased above the rent 
the household would otherwise pay by: 

(i) An amount equal to the difference 
between the market rate rent for the 
unit and the basic rent for the unit 
multiplied by a fraction, the denomi-
nator of which is the number of people 
in the household, and the numerator of 
which is the number of ineligible per-
sons in the household, plus; 

(ii) An amount equal to the rent sup-
plement, housing assistance payment 
or rental assistance payment the 
household would otherwise be entitled 
to multiplied by a fraction, the denom-
inator of which is the number of people 
in the household and the numerator of 
which is the number of ineligible per-
sons in the household. 

(c) Method of prorating assistance for 
Section 8 covered programs—(1) Section 8 
assistance other than assistance provided 
for a tenancy under the Section 8 Rental 
Voucher Program or for an over-FMR ten-
ancy in the Section 8 Rental Certificate 
Program. For Section 8 assistance other 
than assistance for a tenancy under the 
voucher program or an over-FMR ten-
ancy under the certificate program, the 
PHA must prorate the family’s assist-
ance as follows: 

(i) Step 1. Determine gross rent for 
the unit. (Gross rent is contract rent 
plus any allowance for tenant paid util-
ities). 

(ii) Step 2. Determine total tenant 
payment in accordance with section 
5.613(a). (Annual income includes in-
come of all family members, including 
any family member who has not estab-
lished eligible immigration status.) 

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2), 
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from amount determined in paragraph 
(c)(1)(i), (Step 1). 

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step 
3) by a fraction for which: 

(A) The numerator is the number of 
family members who have established 
eligible immigration status; and 

(B) The denominator is the total 
number of family members. 

(v) Prorated housing assistance. The 
amount determined in paragraph 
(c)(1)(iv), (Step 4) is the prorated hous-
ing assistance payment for a mixed 
family. 

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment 
does not affect contract rent to the 
owner. The family must pay as rent the 
portion of contract rent not covered by 
the prorated housing assistance pay-
ment. 

(2) Assistance for a Section 8 voucher 
tenancy or over-FMR tenancy. For a ten-
ancy under the voucher program or for 
an over-FMR tenancy under the certifi-
cate program, the PHA must prorate 
the family’s assistance as follows: 

(i) Step 1. Determine the amount of 
the pre-proration housing assistance 
payment. (Annual income includes in-
come of all family members, including 
any family member who has not estab-
lished eligible immigration status.) 

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i), (Step 1) 
by a fraction for which: 

(A) The numerator is the number of 
family members who have established 
eligible immigration status; and 

(B) The denominator is the total 
number of family members. 

(iii) Prorated housing assistance. The 
amount determined in paragraph 
(c)(2)(ii), (Step 2) is the prorated hous-
ing assistance payment for a mixed 
family. 

(iv) No effect on rent to owner. Prora-
tion of the housing assistance payment 
does not affect rent to owner. The fam-
ily must pay the portion of rent to 
owner not covered by the prorated 
housing assistance payment. 

(d) Method of prorating assistance for 
Public Housing covered programs. The 
PHA shall prorate the family’s assist-
ance by: 

(1) Step 1. Determining total tenant 
payment in accordance with 24 CFR 

913.107(a). (Annual income includes in-
come of all family members, including 
any family member who has not estab-
lished eligible immigration status.) 

(2) Step 2. Subtracting the total ten-
ant payment from a HUD-supplied 
‘‘public housing maximum rent’’ appli-
cable to the unit or the PHA. (This 
‘‘maximum rent’’ shall be determined 
by HUD using the 95th percentile rent 
for the PHA.) The result is the max-
imum subsidy for which the family 
could qualify if all members were eligi-
ble (‘‘family maximum subsidy’’). 

(3) Step 3. Dividing the family max-
imum subsidy by the number of per-
sons in the family (all persons) to de-
termine the maximum subsidy per each 
family member who has citizenship or 
eligible immigration status (‘‘eligible 
family member’’). The subsidy per eli-
gible family member is the ‘‘member 
maximum subsidy’’. 

(4) Step 4. Multiplying the member 
maximum subsidy by the number of 
family members who have citizenship 
or eligible immigration status (‘‘eligi-
ble family members’’). 

(5) Step 5. The product of steps 1 
through 4, as set forth in paragraph 
(d)(2) of this section is the amount of 
subsidy for which the family is eligible 
(‘‘eligible subsidy’’). The family’s rent 
is the ‘‘public housing maximum rent’’ 
minus the amount of the eligible sub-
sidy. 

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR 
23853, Apr. 30, 1998; 64 FR 13056, Mar. 16, 1999] 

§ 5.522 Prohibition of assistance to 
noncitizen students. 

(a) General. The provisions of §§ 5.516 
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is 
determined to be a noncitizen student 
as in paragraph (c)(2)(A) of Section 214 
(42 U.S.C. 1436a(c)(2)(A)). The family of 
a noncitizen student may be eligible 
for prorated assistance, as provided in 
paragraph (b)(2) of this section. 

(b) Family of noncitizen students. (1) 
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section 
extends to the noncitizen spouse of the 
noncitizen student and minor children 
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accompanying the student or following 
to join the student. 

(2) The prohibition on providing as-
sistance to a noncitizen student does 
not extend to the citizen spouse of the 
noncitizen student and the children of 
the citizen spouse and noncitizen stu-
dent. 

§ 5.524 Compliance with non-
discrimination requirements. 

The responsible entity shall admin-
ister the restrictions on use of assisted 
housing by noncitizens with ineligible 
immigration status imposed by this 
part in conformity with all applicable 
nondiscrimination and equal oppor-
tunity requirements, including, but not 
limited to, title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d–2000d–5) and 
the implementing regulations in 24 
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and 
the implementing regulations in 24 
CFR part 8, the Fair Housing Act (42 
U.S.C. 3601–3619) and the implementing 
regulations in 24 CFR part 100. 

§ 5.526 Protection from liability for re-
sponsible entities and State and 
local government agencies and offi-
cials. 

(a) Protection from liability for respon-
sible entities. Responsible entities are 
protected from liability as set forth in 
Section 214(e) (42 U.S.C 1436a(e)). 

(b) Protection from liability for State 
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for 
the design or implementation of the 
verification system described in § 5.512, 
as long as the implementation by the 
State and local government agency or 
official is in accordance with pre-
scribed HUD rules and requirements. 

[64 FR 25732, May 12, 1999] 

§ 5.528 Liability of ineligible tenants 
for reimbursement of benefits. 

Where a tenant has received the ben-
efit of HUD financial assistance to 
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-

tity is encouraged to refer the case to 
the HUD Inspector General’s office for 
further investigation. Possible crimi-
nal prosecution may follow based on 
the False Statements Act (18 U.S.C. 
1001 and 1010). 

Subpart F—Section 8 and Public 
Housing, and Other HUD As-
sisted Housing Serving Persons 
with Disabilities: Family In-
come and Family Payment; 
Occupancy Requirements for 
Section 8 Project-Based As-
sistance 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, and 3535(d). 

SOURCE: 61 FR 54498, Oct. 18, 1996, unless 
otherwise noted. 

§ 5.601 Purpose and applicability. 
This subpart states HUD require-

ments on the following subjects: 
(a) Determining annual and adjusted 

income of families who apply for or re-
ceive assistance in the Section 8 (ten-
ant-based and project-based) and public 
housing programs; 

(b) Determining payments by and 
utility reimbursements to families as-
sisted in these programs; 

(c) Additional occupancy require-
ments that apply to the Section 8 
project-based assistance programs. 
These additional requirements con-
cern: 

(1) Income-eligibility and income-tar-
geting when a Section 8 owner admits 
families to a Section 8 project or unit; 

(2) Owner selection preferences; and 
(3) Owner reexamination of family in-

come and composition; 
(d) Determining adjusted income, as 

provided in § 5.611(a) and (b), for fami-
lies who apply for or receive assistance 
under the following programs: HOME 
Investment Partnerships Program (24 
CFR part 92); Rent Supplement Pay-
ments Program (24 CFR part 200, sub-
part W); Rental Assistance Payments 
Program (24 CFR part 236, subpart D); 
Housing Opportunities for Persons with 
AIDS (24 CFR part 574); Shelter Plus 
Care Program (24 CFR part 582); Sup-
portive Housing Program (McKinney 
Act Homeless Assistance) (24 CFR part 
583); Section 202 Supportive Housing 
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Program for the Elderly (24 CFR 891, 
subpart B); Section 202 Direct Loans 
for Housing for the Elderly and Persons 
with Disabilities (24 CFR part 891, sub-
part E) and the Section 811 Supportive 
Housing for Persons with Disabilities 
(24 CFR part 891, subpart C). Unless 
specified in the regulations for each of 
the programs listed in paragraph (d) of 
this section or in another regulatory 
section of this part 5, subpart F, the 
regulations in part 5, subpart F, gen-
erally are not applicable to these pro-
grams; and 

(e) Determining earned income dis-
regard for persons with disabilities, as 
provided in § 5.617, for the following 
programs: HOME Investment Partner-
ships Program (24 CFR part 92); Hous-
ing Opportunities for Persons with 
AIDS (24 CFR part 574); Supportive 
Housing Program (McKinney Act 
Homeless Assistance) (24 CFR part 583); 
and the Housing Choice Voucher Pro-
gram (24 CFR part 982). 

[66 FR 6222, Jan. 19, 2001] 

§ 5.603 Definitions. 
As used in this subpart: 
(a) Terms found elsewhere in part 5—(1) 

Subpart A. The terms 1937 Act, elderly 
person, public housing, public housing 
agency (PHA), responsible entity and Sec-
tion 8 are defined in § 5.100. 

(2) Subpart D. The terms ‘‘disabled 
family’’, ‘‘elderly family’’, ‘‘family’’, 
‘‘live-in aide’’, and ‘‘person with dis-
abilities’’ are defined in § 5.403. 

(b) The following terms shall have 
the meanings set forth below: 

Adjusted income. See § 5.611. 
Annual income. See § 5.609. 
Child care expenses. Amounts antici-

pated to be paid by the family for the 
care of children under 13 years of age 
during the period for which annual in-
come is computed, but only where such 
care is necessary to enable a family 
member to actively seek employment, 
be gainfully employed, or to further his 
or her education and only to the extent 
such amounts are not reimbursed. The 
amount deducted shall reflect reason-
able charges for child care. In the case 
of child care necessary to permit em-
ployment, the amount deducted shall 
not exceed the amount of employment 
income that is included in annual in-
come. 

Dependent. A member of the family 
(except foster children and foster 
adults) other than the family head or 
spouse, who is under 18 years of age, or 
is a person with a disability, or is a 
full-time student. 

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income 
is computed, for attendant care and 
auxiliary apparatus for a disabled fam-
ily member and that are necessary to 
enable a family member (including the 
disabled member) to be employed, pro-
vided that the expenses are neither 
paid to a member of the family nor re-
imbursed by an outside source. 

Economic self-sufficiency program. Any 
program designed to encourage, assist, 
train, or facilitate the economic inde-
pendence of HUD-assisted families or 
to provide work for such families. 
These programs include programs for 
job training, employment counseling, 
work placement, basic skills training, 
education, English proficiency, 
workfare, financial or household man-
agement, apprenticeship, and any pro-
gram necessary to ready a participant 
for work (including a substance abuse 
or mental health treatment program), 
or other work activities. 

Extremely low income family. A family 
whose annual income does not exceed 
30 percent of the median income for the 
area, as determined by HUD, with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 30 
percent of the median income for the 
area if HUD finds that such variations 
are necessary because of unusually 
high or low family incomes. 

Full-time student. A person who is at-
tending school or vocational training 
on a full-time basis. 

Imputed welfare income. See § 5.615. 
Low income family. A family whose 

annual income does not exceed 80 per-
cent of the median income for the area, 
as determined by HUD with adjust-
ments for smaller and larger families, 
except that HUD may establish income 
ceilings higher or lower than 80 percent 
of the median income for the area on 
the basis of HUD’s findings that such 
variations are necessary because of un-
usually high or low family incomes. 
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Medical expenses. Medical expenses, 
including medical insurance premiums, 
that are anticipated during the period 
for which annual income is computed, 
and that are not covered by insurance. 

Monthly adjusted income. One twelfth 
of adjusted income. 

Monthly income. One twelfth of an-
nual income. 

Net family assets. (1) Net cash value 
after deducting reasonable costs that 
would be incurred in disposing of real 
property, savings, stocks, bonds, and 
other forms of capital investment, ex-
cluding interests in Indian trust land 
and excluding equity accounts in HUD 
homeownership programs. The value of 
necessary items of personal property 
such as furniture and automobiles shall 
be excluded. 

(2) In cases where a trust fund has 
been established and the trust is not 
revocable by, or under the control of, 
any member of the family or house-
hold, the value of the trust fund will 
not be considered an asset so long as 
the fund continues to be held in trust. 
Any income distributed from the trust 
fund shall be counted when deter-
mining annual income under § 5.609. 

(3) In determining net family assets, 
PHAs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant 
or tenant for less than fair market 
value (including a disposition in trust, 
but not in a foreclosure or bankruptcy 
sale) during the two years preceding 
the date of application for the program 
or reexamination, as applicable, in ex-
cess of the consideration received 
therefor. In the case of a disposition as 
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market 
value if the applicant or tenant re-
ceives important consideration not 
measurable in dollar terms. 

(4) For purposes of determining an-
nual income under § 5.609, the term 
‘‘net family assets’’ does not include 
the value of a home currently being 
purchased with assistance under part 
982, subpart M of this title. This exclu-
sion is limited to the first 10 years 
after the purchase date of the home. 

Owner has the meaning provided in 
the relevant program regulations. As 
used in this subpart, where appro-

priate, the term ‘‘owner’’ shall also in-
clude a ‘‘borrower’’ as defined in part 
891 of this title. 

Responsible entity. For § 5.611, in addi-
tion to the definition of ‘‘responsible 
entity’’ in § 5.100, and for § 5.617, in addi-
tion to only that part of the definition 
of ‘‘responsible entity’’ in § 5.100 which 
addresses the Section 8 program cov-
ered by § 5.617 (public housing is not 
covered by § 5.617), ‘‘responsible entity’’ 
means: 

(1) For the HOME Investment Part-
nerships Program, the participating ju-
risdiction, as defined in 24 CFR 92.2; 

(2) For the Rent Supplement Pay-
ments Program, the owner of the mul-
tifamily project; 

(3) For the Rental Assistance Pay-
ments Program, the owner of the Sec-
tion 236 project; 

(4) For the Housing Opportunities for 
Persons with AIDS (HOPWA) program, 
the applicable ‘‘State’’ or ‘‘unit of gen-
eral local government’’ or ‘‘nonprofit 
organization’’ as these terms are de-
fined in 24 CFR 574.3, that administers 
the HOPWA Program; 

(5) For the Shelter Plus Care Pro-
gram, the ‘‘Recipient’’ as defined in 24 
CFR 582.5; 

(6) For the Supportive Housing Pro-
gram, the ‘‘recipient’’ as defined in 24 
CFR 583.5; 

(7) For the Section 202 Supportive 
Housing Program for the Elderly, the 
‘‘Owner’’ as defined in 24 CFR 891.205; 

(8) For the Section 202 Direct Loans 
for Housing for the Elderly and Persons 
with Disabilities), the ‘‘Borrower’’ as 
defined in 24 CFR 891.505; and 

(9) For the Section 811 Supportive 
Housing Program for Persons with Dis-
abilities, the ‘‘owner’’ as defined in 24 
CFR 891.305. 

Tenant rent. The amount payable 
monthly by the family as rent to the 
unit owner (Section 8 owner or PHA in 
public housing). (This term is not used 
in the Section 8 voucher program.) 

Total tenant payment. See § 5.613. 
Utility allowance. If the cost of utili-

ties (except telephone) and other hous-
ing services for an assisted unit is not 
included in the tenant rent but is the 
responsibility of the family occupying 
the unit, an amount equal to the esti-
mate made or approved by a PHA or 
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HUD of the monthly cost of a reason-
able consumption of such utilities and 
other services for the unit by an en-
ergy-conservative household of modest 
circumstances consistent with the re-
quirements of a safe, sanitary, and 
healthful living environment. 

Utility reimbursement. The amount, if 
any, by which the utility allowance for 
a unit, if applicable, exceeds the total 
tenant payment for the family occu-
pying the unit. (This definition is not 
used in the Section 8 voucher program, 
or for a public housing family that is 
paying a flat rent.) 

Very low income family. A family 
whose annual income does not exceed 
50 percent of the median family income 
for the area, as determined by HUD 
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower 
than 50 percent of the median income 
for the area if HUD finds that such 
variations are necessary because of un-
usually high or low family incomes. 

Welfare assistance. Welfare or other 
payments to families or individuals, 
based on need, that are made under 
programs funded, separately or jointly, 
by Federal, State or local governments 
(including assistance provided under 
the Temporary Assistance for Needy 
Families (TANF) program, as that 
term is defined under the imple-
menting regulations issued by the De-
partment of Health and Human Serv-
ices at 45 CFR 260.31). 

Work activities. See definition at sec-
tion 407(d) of the Social Security Act 
(42 U.S.C. 607(d)). 

[61 FR 54498, Oct. 18, 1996, as amended at 65 
FR 16716, Mar. 29, 2000; 65 FR 55161, Sept. 12, 
2000; 66 FR 6223, Jan. 19, 2001; 67 FR 47432, 
July 18, 2002] 

FAMILY INCOME 

§ 5.609 Annual income. 

(a) Annual income means all amounts, 
monetary or not, which: 

(1) Go to, or on behalf of, the family 
head or spouse (even if temporarily ab-
sent) or to any other family member; 
or 

(2) Are anticipated to be received 
from a source outside the family dur-
ing the 12-month period following ad-

mission or annual reexamination effec-
tive date; and 

(3) Which are not specifically ex-
cluded in paragraph (c) of this section. 

(4) Annual income also means 
amounts derived (during the 12-month 
period) from assets to which any mem-
ber of the family has access. 

(b) Annual income includes, but is 
not limited to: 

(1) The full amount, before any pay-
roll deductions, of wages and salaries, 
overtime pay, commissions, fees, tips 
and bonuses, and other compensation 
for personal services; 

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or 
amortization of capital indebtedness 
shall not be used as deductions in de-
termining net income. An allowance 
for depreciation of assets used in a 
business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue 
Service regulations. Any withdrawal of 
cash or assets from the operation of a 
business or profession will be included 
in income, except to the extent the 
withdrawal is reimbursement of cash 
or assets invested in the operation by 
the family; 

(3) Interest, dividends, and other net 
income of any kind from real or per-
sonal property. Expenditures for amor-
tization of capital indebtedness shall 
not be used as deductions in deter-
mining net income. An allowance for 
depreciation is permitted only as au-
thorized in paragraph (b)(2) of this sec-
tion. Any withdrawal of cash or assets 
from an investment will be included in 
income, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the 
family has net family assets in excess 
of $5,000, annual income shall include 
the greater of the actual income de-
rived from all net family assets or a 
percentage of the value of such assets 
based on the current passbook savings 
rate, as determined by HUD; 

(4) The full amount of periodic 
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or 
death benefits, and other similar types 
of periodic receipts, including a lump- 
sum amount or prospective monthly 
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amounts for the delayed start of a peri-
odic amount (except as provided in 
paragraph (c)(14) of this section); 

(5) Payments in lieu of earnings, such 
as unemployment and disability com-
pensation, worker’s compensation and 
severance pay (except as provided in 
paragraph (c)(3) of this section); 

(6) Welfare assistance payments. (i) 
Welfare assistance payments made 
under the Temporary Assistance for 
Needy Families (TANF) program are 
included in annual income only to the 
extent such payments: 

(A) Qualify as assistance under the 
TANF program definition at 45 CFR 
260.31; and 

(B) Are not otherwise excluded under 
paragraph (c) of this section. 

(ii) If the welfare assistance payment 
includes an amount specifically des-
ignated for shelter and utilities that is 
subject to adjustment by the welfare 
assistance agency in accordance with 
the actual cost of shelter and utilities, 
the amount of welfare assistance in-
come to be included as income shall 
consist of: 

(A) The amount of the allowance or 
grant exclusive of the amount specifi-
cally designated for shelter or utilities; 
plus 

(B) The maximum amount that the 
welfare assistance agency could in fact 
allow the family for shelter and utili-
ties. If the family’s welfare assistance 
is ratably reduced from the standard of 
need by applying a percentage, the 
amount calculated under this para-
graph shall be the amount resulting 
from one application of the percentage. 

(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in 
the dwelling; 

(8) All regular pay, special pay and 
allowances of a member of the Armed 
Forces (except as provided in para-
graph (c)(7) of this section). 

(9) For section 8 programs only and 
as provided in 24 CFR 5.612, any finan-
cial assistance, in excess of amounts 
received for tuition, that an individual 
receives under the Higher Education 
Act of 1965 (20 U.S.C. 1001 et seq.), from 
private sources, or from an institution 
of higher education (as defined under 

the Higher Education Act of 1965 (20 
U.S.C. 1002)), shall be considered in-
come to that individual, except that fi-
nancial assistance described in this 
paragraph is not considered annual in-
come for persons over the age of 23 
with dependent children. For purposes 
of this paragraph, ‘‘financial assist-
ance’’ does not include loan proceeds 
for the purpose of determining income. 

(c) Annual income does not include 
the following: 

(1) Income from employment of chil-
dren (including foster children) under 
the age of 18 years; 

(2) Payments received for the care of 
foster children or foster adults (usually 
persons with disabilities, unrelated to 
the tenant family, who are unable to 
live alone); 

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance 
payments (including payments under 
health and accident insurance and 
worker’s compensation), capital gains 
and settlement for personal or property 
losses (except as provided in paragraph 
(b)(5) of this section); 

(4) Amounts received by the family 
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member; 

(5) Income of a live-in aide, as defined 
in § 5.403; 

(6) Subject to paragraph (b)(9) of this 
section, the full amount of student fi-
nancial assistance paid directly to the 
student or to the educational institu-
tion; 

(7) The special pay to a family mem-
ber serving in the Armed Forces who is 
exposed to hostile fire; 

(8)(i) Amounts received under train-
ing programs funded by HUD; 

(ii) Amounts received by a person 
with a disability that are disregarded 
for a limited time for purposes of Sup-
plemental Security Income eligibility 
and benefits because they are set aside 
for use under a Plan to Attain Self-Suf-
ficiency (PASS); 

(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in 
reimbursement of out-of-pocket ex-
penses incurred (special equipment, 
clothing, transportation, child care, 
etc.) and which are made solely to 
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allow participation in a specific pro-
gram; 

(iv) Amounts received under a resi-
dent service stipend. A resident service 
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the 
PHA or owner, on a part-time basis, 
that enhances the quality of life in the 
development. Such services may in-
clude, but are not limited to, fire pa-
trol, hall monitoring, lawn mainte-
nance, resident initiatives coordina-
tion, and serving as a member of the 
PHA’s governing board. No resident 
may receive more than one such sti-
pend during the same period of time; 

(v) Incremental earnings and benefits 
resulting to any family member from 
participation in qualifying State or 
local employment training programs 
(including training programs not affili-
ated with a local government) and 
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and 
objectives, and are excluded only for 
the period during which the family 
member participates in the employ-
ment training program; 

(9) Temporary, nonrecurring or spo-
radic income (including gifts); 

(10) Reparation payments paid by a 
foreign government pursuant to claims 
filed under the laws of that govern-
ment by persons who were persecuted 
during the Nazi era; 

(11) Earnings in excess of $480 for 
each full-time student 18 years old or 
older (excluding the head of household 
and spouse); 

(12) Adoption assistance payments in 
excess of $480 per adopted child; 

(13) [Reserved] 
(14) Deferred periodic amounts from 

supplemental security income and So-
cial Security benefits that are received 
in a lump sum amount or in prospec-
tive monthly amounts, or any deferred 
Department of Veterans Affairs dis-
ability benefits that are received in a 
lump sum amount or in prospective 
monthly amounts. 

(15) Amounts received by the family 
in the form of refunds or rebates under 
State or local law for property taxes 
paid on the dwelling unit; 

(16) Amounts paid by a State agency 
to a family with a member who has a 
developmental disability and is living 
at home to offset the cost of services 
and equipment needed to keep the de-
velopmentally disabled family member 
at home; or 

(17) Amounts specifically excluded by 
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a 
category of assistance programs that 
includes assistance under any program 
to which the exclusions set forth in 24 
CFR 5.609(c) apply. A notice will be 
published in the FEDERAL REGISTER 
and distributed to PHAs and housing 
owners identifying the benefits that 
qualify for this exclusion. Updates will 
be published and distributed when nec-
essary. 

(d) Annualization of income. If it is not 
feasible to anticipate a level of income 
over a 12-month period (e.g., seasonal 
or cyclic income), or the PHA believes 
that past income is the best available 
indicator of expected future income, 
the PHA may annualize the income an-
ticipated for a shorter period, subject 
to a redetermination at the end of the 
shorter period. 

[61 FR 54498, Oct. 18, 1996, as amended at 65 
FR 16716, Mar. 29, 2000; 67 FR 47432, July 18, 
2002; 70 FR 77743, Dec. 30, 2005; 79 FR 36164, 
June 25, 2014] 

§ 5.611 Adjusted income. 

Adjusted income means annual in-
come (as determined by the responsible 
entity, defined in § 5.100 and § 5.603) of 
the members of the family residing or 
intending to reside in the dwelling 
unit, after making the following deduc-
tions: 

(a) Mandatory deductions. In deter-
mining adjusted income, the respon-
sible entity must deduct the following 
amounts from annual income: 

(1) $480 for each dependent; 
(2) $400 for any elderly family or dis-

abled family; 
(3) The sum of the following, to the 

extent the sum exceeds three percent 
of annual income: 

(i) Unreimbursed medical expenses of 
any elderly family or disabled family; 
and 
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(ii) Unreimbursed reasonable attend-
ant care and auxiliary apparatus ex-
penses for each member of the family 
who is a person with disabilities, to the 
extent necessary to enable any member 
of the family (including the member 
who is a person with disabilities) to be 
employed. This deduction may not ex-
ceed the earned income received by 
family members who are 18 years of age 
or older and who are able to work be-
cause of such attendant care or auxil-
iary apparatus; and 

(4) Any reasonable child care ex-
penses necessary to enable a member of 
the family to be employed or to further 
his or her education. 

(b) Additional deductions. (1) For pub-
lic housing, a PHA may adopt addi-
tional deductions from annual income. 
The PHA must establish a written pol-
icy for such deductions. 

(2) For the HUD programs listed in 
§ 5.601(d), the responsible entity shall 
calculate such other deductions as re-
quired and permitted by the applicable 
program regulations. 

[66 FR 6223, Jan. 19, 2001] 

§ 5.612 Restrictions on assistance to 
students enrolled in an institution 
of higher education. 

No assistance shall be provided under 
section 8 of the 1937 Act to any indi-
vidual who: 

(a) Is enrolled as a student at an in-
stitution of higher education, as de-
fined under section 102 of the Higher 
Education Act of 1965 (20 U.S.C. 1002); 

(b) Is under 24 years of age; 
(c) Is not a veteran of the United 

States military; 
(d) Is unmarried; 
(e) Does not have a dependent child; 
(f) Is not a person with disabilities, 

as such term is defined in section 
3(b)(3)(E) of the 1937 Act and was not 
receiving assistance under section 8 of 
the 1937 Act as of November 30, 2005; 
and 

(g) Is not otherwise individually eli-
gible, or has parents who, individually 
or jointly, are not eligible on the basis 
of income to receive assistance under 
section 8 of the 1937 Act. 

[70 FR 77743, Dec. 30, 2005, as amended at 73 
FR 49333, Aug. 21, 2008] 

§ 5.613 Public housing program and 
Section 8 tenant-based assistance 
program: PHA cooperation with 
welfare agency. 

(a) This section applies to the public 
housing program and the Section 8 ten-
ant-based assistance program. 

(b) The PHA must make best efforts 
to enter into cooperation agreements 
with welfare agencies under which such 
agencies agree: 

(1) To target public assistance, bene-
fits and services to families receiving 
assistance in the public housing pro-
gram and the Section 8 tenant-based 
assistance program to achieve self-suf-
ficiency; 

(2) To provide written verification to 
the PHA concerning welfare benefits 
for families applying for or receiving 
assistance in these housing assistance 
programs. 

[65 FR 16717, Mar. 29, 2000] 

§ 5.615 Public housing program and 
Section 8 tenant-based assistance 
program: How welfare benefit re-
duction affects family income. 

(a) Applicability. This section applies 
to covered families who reside in public 
housing (part 960 of this title) or re-
ceive Section 8 tenant-based assistance 
(part 982 of this title). 

(b) Definitions. The following defini-
tions apply for purposes of this section: 

Covered families. Families who receive 
welfare assistance or other public as-
sistance benefits (‘‘welfare benefits’’) 
from a State or other public agency 
(‘‘welfare agency’’) under a program for 
which Federal, State, or local law re-
quires that a member of the family 
must participate in an economic self- 
sufficiency program as a condition for 
such assistance. 

Economic self-sufficiency program. See 
definition at § 5.603. 

Imputed welfare income. The amount 
of annual income not actually received 
by a family, as a result of a specified 
welfare benefit reduction, that is none-
theless included in the family’s annual 
income for purposes of determining 
rent. 

Specified welfare benefit reduction. 
(1) A reduction of welfare benefits by 

the welfare agency, in whole or in part, 
for a family member, as determined by 
the welfare agency, because of fraud by 
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a family member in connection with 
the welfare program; or because of wel-
fare agency sanction against a family 
member for noncompliance with a wel-
fare agency requirement to participate 
in an economic self-sufficiency pro-
gram. 

(2) ‘‘Specified welfare benefit reduc-
tion’’ does not include a reduction or 
termination of welfare benefits by the 
welfare agency: 

(i) at expiration of a lifetime or other 
time limit on the payment of welfare 
benefits; 

(ii) because a family member is not 
able to obtain employment, even 
though the family member has com-
plied with welfare agency economic 
self-sufficiency or work activities re-
quirements; or 

(iii) because a family member has not 
complied with other welfare agency re-
quirements. 

(c) Imputed welfare income. (1) A fam-
ily’s annual income includes the 
amount of imputed welfare income (be-
cause of a specified welfare benefits re-
duction, as specified in notice to the 
PHA by the welfare agency), plus the 
total amount of other annual income 
as determined in accordance with 
§ 5.609. 

(2) At the request of the PHA, the 
welfare agency will inform the PHA in 
writing of the amount and term of any 
specified welfare benefit reduction for 
a family member, and the reason for 
such reduction, and will also inform 
the PHA of any subsequent changes in 
the term or amount of such specified 
welfare benefit reduction. The PHA 
will use this information to determine 
the amount of imputed welfare income 
for a family. 

(3) A family’s annual income includes 
imputed welfare income in family an-
nual income, as determined at the 
PHA’s interim or regular reexamina-
tion of family income and composition, 
during the term of the welfare benefits 
reduction (as specified in information 
provided to the PHA by the welfare 
agency). 

(4) The amount of the imputed wel-
fare income is offset by the amount of 
additional income a family receives 
that commences after the time the 
sanction was imposed. When such addi-
tional income from other sources is at 

least equal to the imputed welfare in-
come, the imputed welfare income is 
reduced to zero. 

(5) The PHA may not include im-
puted welfare income in annual income 
if the family was not an assisted resi-
dent at the time of sanction. 

(d) Review of PHA decision—(1) Public 
housing. If a public housing tenant 
claims that the PHA has not correctly 
calculated the amount of imputed wel-
fare income in accordance with HUD 
requirements, and if the PHA denies 
the family’s request to modify such 
amount, the PHA shall give the tenant 
written notice of such denial, with a 
brief explanation of the basis for the 
PHA determination of the amount of 
imputed welfare income. The PHA no-
tice shall also state that if the tenant 
does not agree with the PHA deter-
mination, the tenant may request a 
grievance hearing in accordance with 
part 966, subpart B of this title to re-
view the PHA determination. The ten-
ant is not required to pay an escrow de-
posit pursuant to § 966.55(e) for the por-
tion of tenant rent attributable to the 
imputed welfare income in order to ob-
tain a grievance hearing on the PHA 
determination. 

(2) Section 8 participant. A participant 
in the Section 8 tenant-based assist-
ance program may request an informal 
hearing, in accordance with § 982.555 of 
this title, to review the PHA deter-
mination of the amount of imputed 
welfare income that must be included 
in the family’s annual income in ac-
cordance with this section. If the fam-
ily claims that such amount is not cor-
rectly calculated in accordance with 
HUD requirements, and if the PHA de-
nies the family’s request to modify 
such amount, the PHA shall give the 
family written notice of such denial, 
with a brief explanation of the basis for 
the PHA determination of the amount 
of imputed welfare income. Such notice 
shall also state that if the family does 
not agree with the PHA determination, 
the family may request an informal 
hearing on the determination under 
the PHA hearing procedure. 

(e) PHA relation with welfare agency. 
(1) The PHA must ask welfare agencies 
to inform the PHA of any specified wel-
fare benefits reduction for a family 
member, the reason for such reduction, 
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the term of any such reduction, and 
any subsequent welfare agency deter-
mination affecting the amount or term 
of a specified welfare benefits reduc-
tion. If the welfare agency determines 
a specified welfare benefits reduction 
for a family member, and gives the 
PHA written notice of such reduction, 
the family’s annual incomes shall in-
clude the imputed welfare income be-
cause of the specified welfare benefits 
reduction. 

(2) The PHA is responsible for deter-
mining the amount of imputed welfare 
income that is included in the family’s 
annual income as a result of a specified 
welfare benefits reduction as deter-
mined by the welfare agency, and spec-
ified in the notice by the welfare agen-
cy to the PHA. However, the PHA is 
not responsible for determining wheth-
er a reduction of welfare benefits by 
the welfare agency was correctly deter-
mined by the welfare agency in accord-
ance with welfare program require-
ments and procedures, nor for pro-
viding the opportunity for review or 
hearing on such welfare agency deter-
minations. 

(3) Such welfare agency determina-
tions are the responsibility of the wel-
fare agency, and the family may seek 
appeal of such determinations through 
the welfare agency’s normal due proc-
ess procedures. The PHA shall be enti-
tled to rely on the welfare agency no-
tice to the PHA of the welfare agency’s 
determination of a specified welfare 
benefits reduction. 

[65 FR 16717, Mar. 29, 2000] 

§ 5.617 Self-sufficiency incentives for 
persons with disabilities—Disallow-
ance of increase in annual income. 

(a) Applicable programs. The disallow-
ance of increase in annual income pro-
vided by this section is applicable only 
to the following programs: HOME In-
vestment Partnerships Program (24 
CFR part 92); Housing Opportunities 
for Persons with AIDS (24 CFR part 
574); Supportive Housing Program (24 
CFR part 583); and the Housing Choice 
Voucher Program (24 CFR part 982). 

(b) Definitions. The following defini-
tions apply for purposes of this section. 

Disallowance. Exclusion from annual 
income. 

Previously unemployed includes a per-
son with disabilities who has earned, in 
the twelve months previous to employ-
ment, no more than would be received 
for 10 hours of work per week for 50 
weeks at the established minimum 
wage. 

Qualified family. A family residing in 
housing assisted under one of the pro-
grams listed in paragraph (a) of this 
section or receiving tenant-based rent-
al assistance under one of the programs 
listed in paragraph (a) of this section. 

(1) Whose annual income increases as 
a result of employment of a family 
member who is a person with disabil-
ities and who was previously unem-
ployed for one or more years prior to 
employment; 

(2) Whose annual income increases as 
a result of increased earnings by a fam-
ily member who is a person with dis-
abilities during participation in any 
economic self-sufficiency or other job 
training program; or 

(3) Whose annual income increases, 
as a result of new employment or in-
creased earnings of a family member 
who is a person with disabilities, dur-
ing or within six months after receiv-
ing assistance, benefits or services 
under any state program for temporary 
assistance for needy families funded 
under Part A of Title IV of the Social 
Security Act, as determined by the re-
sponsible entity in consultation with 
the local agencies administering tem-
porary assistance for needy families 
(TANF) and Welfare-to-Work (WTW) 
programs. The TANF program is not 
limited to monthly income mainte-
nance, but also includes such benefits 
and services as one-time payments, 
wage subsidies and transportation as-
sistance—provided that the total 
amount over a six-month period is at 
least $500. 

(c) Disallowance of increase in annual 
income—(1) Initial twelve month exclu-
sion. During the cumulative twelve 
month period beginning on the date a 
member who is a person with disabil-
ities of a qualified family is first em-
ployed or the family first experiences 
an increase in annual income attrib-
utable to employment, the responsible 
entity must exclude from annual in-
come (as defined in the regulations 
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governing the applicable program list-
ed in paragraph (a) of this section) of a 
qualified family any increase in income 
of the family member who is a person 
with disabilities as a result of employ-
ment over prior income of that family 
member. 

(2) Second twelve month exclusion and 
phase-in. During the second cumulative 
twelve month period after the date a 
member who is a person with disabil-
ities of a qualified family is first em-
ployed or the family first experiences 
an increase in annual income attrib-
utable to employment, the responsible 
entity must exclude from annual in-
come of a qualified family fifty percent 
of any increase in income of such fam-
ily member as a result of employment 
over income of that family member 
prior to the beginning of such employ-
ment. 

(3) Maximum four year disallowance. 
The disallowance of increased income 
of an individual family member who is 
a person with disabilities as provided 
in paragraph (c)(1) or (c)(2) is limited 
to a lifetime 48 month period. The dis-
allowance only applies for a maximum 
of twelve months for disallowance 
under paragraph (c)(1) and a maximum 
of twelve months for disallowance 
under paragraph (c)(2), during the 48 
month period starting from the initial 
exclusion under paragraph (c)(1) of this 
section. 

(d) Inapplicability to admission. The 
disallowance of increases in income as 
a result of employment of persons with 
disabilities under this section does not 
apply for purposes of admission to the 
program (including the determination 
of income eligibility or any income 
targeting that may be applicable). 

[66 FR 6223, Jan. 19, 2001, as amended at 67 
FR 6820, Feb. 13, 2002] 

FAMILY PAYMENT 

§ 5.628 Total tenant payment. 

(a) Determining total tenant payment 
(TTP). Total tenant payment is the 
highest of the following amounts, 
rounded to the nearest dollar: 

(1) 30 percent of the family’s monthly 
adjusted income; 

(2) 10 percent of the family’s monthly 
income; 

(3) If the family is receiving pay-
ments for welfare assistance from a 
public agency and a part of those pay-
ments, adjusted in accordance with the 
family’s actual housing costs, is spe-
cifically designated by such agency to 
meet the family’s housing costs, the 
portion of those payments which is so 
designated; or 

(4) The minimum rent, as determined 
in accordance with § 5.630. 

(b) Determining TTP if family’s welfare 
assistance is ratably reduced. If the fam-
ily’s welfare assistance is ratably re-
duced from the standard of need by ap-
plying a percentage, the amount cal-
culated under paragraph (a)(3) of this 
section is the amount resulting from 
one application of the percentage. 

[65 FR 16718, Mar. 29, 2000] 

§ 5.630 Minimum rent. 

(a) Minimum rent. (1) The PHA must 
charge a family no less than a min-
imum monthly rent established by the 
responsible entity, except as described 
in paragraph (b) of this section. 

(2) For the public housing program 
and the section 8 moderate rehabilita-
tion, and certificate or voucher pro-
grams, the PHA may establish a min-
imum rent of up to $50. 

(3) For other section 8 programs, the 
minimum rent is $25. 

(b) Financial hardship exemption from 
minimum rent—(1) When is family exempt 
from minimum rent? The responsible en-
tity must grant an exemption from 
payment of minimum rent if the fam-
ily is unable to pay the minimum rent 
because of financial hardship, as de-
scribed in the responsible entity’s writ-
ten policies. Financial hardship in-
cludes these situations: 

(i) When the family has lost eligi-
bility for or is awaiting an eligibility 
determination for a Federal, State, or 
local assistance program, including a 
family that includes a member who is a 
noncitizen lawfully admitted for per-
manent residence under the Immigra-
tion and Nationality Act who would be 
entitled to public benefits but for title 
IV of the Personal Responsibility and 
Work Opportunity Act of 1996; 

(ii) When the family would be evicted 
because it is unable to pay the min-
imum rent; 
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(iii) When the income of the family 
has decreased because of changed cir-
cumstances, including loss of employ-
ment; 

(iv) When a death has occurred in the 
family; and 

(v) Other circumstances determined 
by the responsible entity or HUD. 

(2) What happens if family requests a 
hardship exemption? (i) Public housing. 
(A) If a family requests a financial 
hardship exemption, the PHA must 
suspend the minimum rent require-
ment beginning the month following 
the family’s request for a hardship ex-
emption, and continuing until the PHA 
determines whether there is a quali-
fying financial hardship and whether it 
is temporary or long term. 

(B) The PHA must promptly deter-
mine whether a qualifying hardship ex-
ists and whether it is temporary or 
long term. 

(C) The PHA may not evict the fam-
ily for nonpayment of minimum rent 
during the 90-day period beginning the 
month following the family’s request 
for a hardship exemption. 

(D) If the PHA determines that a 
qualifying financial hardship is tem-
porary, the PHA must reinstate the 
minimum rent from the beginning of 
the suspension of the minimum rent. 
The PHA must offer the family a rea-
sonable repayment agreement, on 
terms and conditions established by 
the PHA, for the amount of back min-
imum rent owed by the family. 

(ii) All section 8 programs. (A) If a fam-
ily requests a financial hardship ex-
emption, the responsible entity must 
suspend the minimum rent require-
ment beginning the month following 
the family’s request for a hardship ex-
emption until the responsible entity 
determines whether there is a quali-
fying financial hardship, and whether 
such hardship is temporary or long 
term. 

(B) The responsible entity must 
promptly determine whether a quali-
fying hardship exists and whether it is 
temporary or long term. 

(C) If the responsible entity deter-
mines that a qualifying financial hard-
ship is temporary, the PHA must not 
impose the minimum rent during the 
90-day period beginning the month fol-
lowing the date of the family’s request 

for a hardship exemption. At the end of 
the 90-day suspension period, the re-
sponsible entity must reinstate the 
minimum rent from the beginning of 
the suspension. The family must be of-
fered a reasonable repayment agree-
ment, on terms and conditions estab-
lished by the responsible entity, for the 
amount of back rent owed by the fam-
ily. 

(iii) All programs. (A) If the respon-
sible entity determines there is no 
qualifying financial hardship exemp-
tion, the responsible entity must rein-
state the minimum rent, including 
back rent owed from the beginning of 
the suspension. The family must pay 
the back rent on terms and conditions 
established by the responsible entity. 

(B) If the responsible entity deter-
mines a qualifying financial hardship 
is long term, the responsible entity 
must exempt the family from the min-
imum rent requirements so long as 
such hardship continues. Such exemp-
tion shall apply from the beginning of 
the month following the family’s re-
quest for a hardship exemption until 
the end of the qualifying financial 
hardship. 

(C) The financial hardship exemption 
only applies to payment of the min-
imum rent (as determined pursuant to 
§ 5.628(a)(4) and § 5.630), and not to the 
other elements used to calculate the 
total tenant payment (as determined 
pursuant to § 5.628(a)(1), (a)(2) and 
(a)(3)). 

(3) Public housing: Grievance hearing 
concerning PHA denial of request for 
hardship exemption. If a public housing 
family requests a hearing under the 
PHA grievance procedure, to review 
the PHA’s determination denying or 
limiting the family’s claim to a finan-
cial hardship exemption, the family is 
not required to pay any escrow deposit 
in order to obtain a grievance hearing 
on such issues. 

[65 FR 16718, Mar. 29, 2000] 

§ 5.632 Utility reimbursements. 
(a) Applicability. This section is appli-

cable to: 
(1) The Section 8 programs other 

than the Section 8 voucher program 
(for distribution of a voucher housing 
assistance payment that exceeds rent 
to owner, see § 982.514(b) of this title); 
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(2) A public housing family paying an 
income-based rent (see § 960.253 of this 
title). (Utility reimbursement is not 
paid for a public housing family that is 
paying a flat rent.) 

(b) Payment of utility reimbursement. 
(1) The responsible entity pays a util-
ity reimbursement if the utility allow-
ance (for tenant-paid utilities) exceeds 
the amount of the total tenant pay-
ment. 

(2) In the public housing program 
(where the family is paying an income- 
based rent), the Section 8 moderate re-
habilitation program and the Section 8 
certificate or voucher program, the 
PHA may pay the utility reimburse-
ment either to the family or directly to 
the utility supplier to pay the utility 
bill on behalf of the family. If the PHA 
elects to pay the utility supplier, the 
PHA must notify the family of the 
amount paid to the utility supplier. 

(3) In the other Section 8 programs, 
the owner must pay the utility reim-
bursement either: 

(i) To the family, or 
(ii) With consent of the family, to the 

utility supplier to pay the utility bill 
on behalf of the family. 

[65 FR 16719, Mar. 29, 2000] 

§ 5.634 Tenant rent. 
(a) Section 8 programs. For Section 8 

programs other than the Section 8 
voucher program, tenant rent is total 
tenant payment minus any utility al-
lowance. 

(b) Public housing. See § 960.253 of this 
title for the determination of tenant 
rent. 

[65 FR 16719, Mar. 29, 2000] 

SECTION 8 PROJECT-BASED ASSISTANCE: 
OCCUPANCY REQUIREMENTS 

§ 5.653 Section 8 project-based assist-
ance programs: Admission—Income- 
eligibility and income-targeting. 

(a) Applicability. This section de-
scribes requirements concerning in-
come-eligibility and income-targeting 
that apply to the Section 8 project- 
based assistance programs, except for 
the moderate rehabilitation and the 
project-based certificate or voucher 
programs. 

(b) Who is eligible?—(1) Basic eligibility. 
An applicant must meet all eligibility 

requirements in order to receive hous-
ing assistance. At a minimum, the ap-
plicant must be a family, as defined in 
§ 5.403, and must be income-eligible, as 
described in this section. Such eligible 
applicants include single persons. 

(2) Low income limit. No family other 
than a low income family is eligible for 
admission to the Section 8 project- 
based assistance programs. (This para-
graph (b) does not apply to the Section 
8 project-based voucher program under 
part 983 of this title.) 

(c) Targeting to extremely low income 
families. For each project assisted 
under a contract for project-based as-
sistance, of the dwelling units that be-
come available for occupancy in any 
fiscal year that are assisted under the 
contract, not less than 40 percent shall 
be available for leasing only by fami-
lies that are extremely low income 
families at the time of admission. 

(d) Limitation on admission of non-very 
low income families—(1) Admission to 
units available before October 1, 1981. Not 
more than 25 percent of the Section 8 
project-based dwelling units that were 
available for occupancy under Section 
8 Housing Assistance Payments Con-
tracts effective before October 1, 1981 
and that are leased on or after that 
date shall be available for leasing by 
low income families other than very 
low income families. HUD reserves the 
right to limit the admission of low in-
come families other than very low in-
come families to these units. 

(2) Admission to units available on or 
after October 1, 1981. Not more than 15 
percent of the Section 8 project-based 
dwelling units that initially become 
available for occupancy under Section 
8 Housing Assistance Payments (HAP) 
Contracts on or after October 1, 1981 
shall be available for leasing by low in-
come families other than families that 
are very low income families at the 
time of admission to the Section 8 pro-
gram. Except with the prior approval 
of HUD under paragraphs (d)(3) and 
(d)(4) of this section, the owner may 
only lease such units to very low in-
come families. 

(3) Request for exception. A request by 
an owner for approval of admission of 
low income families other than very 
low income families to section 8 
project-based units must state the 
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basis for requesting the exception and 
provide supporting data. Bases for ex-
ceptions that may be considered in-
clude the following: 

(i) Need for admission of a broader 
range of tenants to preserve the finan-
cial or management viability of a 
project because there is an insufficient 
number of potential applicants who are 
very low income families; 

(ii) Commitment of an owner to at-
taining occupancy by families with a 
broad range of incomes; 

(iii) Project supervision by a State 
Housing Finance Agency having a pol-
icy of occupancy by families with a 
broad range of incomes supported by 
evidence that the Agency is pursuing 
this goal throughout its assisted 
projects in the community, or a project 
with financing through Section 11(b) of 
the 1937 Act (42 U.S.C. 1437i) or under 
Section 103 of the Internal Revenue 
Code (26 U.S.C. 103); and 

(iv) Low-income families that other-
wise would be displaced from a Section 
8 project. 

(4) Action on request for exception. 
Whether to grant any request for ex-
ception is a matter committed by law 
to HUD’s discretion, and no implica-
tion is intended to be created that HUD 
will seek to grant approvals up to the 
maximum limits permitted by statute, 
nor is any presumption of an entitle-
ment to an exception created by the 
specification of certain grounds for ex-
ception that HUD may consider. HUD 
will review exceptions granted to own-
ers at regular intervals. HUD may 
withdraw permission to exercise those 
exceptions for program applicants at 
any time that exceptions are not being 
used or after a periodic review, based 
on the findings of the review. 

(e) Income used for eligibility and tar-
geting. Family annual income (see 
§ 5.609) is used both for determination 
of income-eligibility and for income- 
targeting under this section. 

(f) Reporting. The Section 8 owner 
must comply with HUD-prescribed re-
porting requirements, including in-
come reporting requirements that will 
permit HUD to maintain the data nec-
essary to monitor compliance with in-
come-eligibility and income-targeting 
requirements. 

[65 FR 16719, Mar. 29, 2000] 

§ 5.655 Section 8 project-based assist-
ance programs: Owner preferences 
in selection for a project or unit. 

(a) Applicability. This section applies 
to the section 8 project-based assist-
ance programs. The section describes 
requirements concerning the Section 8 
owner’s selection of residents to oc-
cupy a project or unit, except for the 
moderate rehabilitation and the 
project-based certificate or voucher 
programs. 

(b) Selection—(1) Selection for owner’s 
project or unit. Selection for occupancy 
of a project or unit is the function of 
the Section 8 owner. However, selec-
tion is subject to the income-eligibility 
and income-targeting requirements in 
§ 5.653. 

(2) Tenant selection plan. The owner 
must adopt a written tenant selection 
plan in accordance with HUD require-
ments. 

(3) Amount of income. The owner may 
not select a family for occupancy of a 
project or unit in an order different 
from the order on the owner’s waiting 
list for the purpose of selecting a rel-
atively higher income family. However, 
an owner may select a family for occu-
pancy of a project or unit based on its 
income in order to satisfy the tar-
geting requirements of § 5.653(c). 

(4) Selection for particular unit. In se-
lecting a family to occupy a particular 
unit, the owner may match family 
characteristics with the type of unit 
available, for example, number of bed-
rooms. If a unit has special accessi-
bility features for persons with disabil-
ities, the owner must first offer the 
unit to families which include persons 
with disabilities who require such fea-
tures (see §§ 8.27 and 100.202 of this 
title). 

(5) Housing assistance limitation for 
single persons. A single person who is 
not an elderly or displaced person, a 
person with disabilities, or the remain-
ing member of a resident family may 
not be provided a housing unit with 
two or more bedrooms. 

(c) Particular owner preferences. The 
owner must inform all applicants about 
available preferences and must give ap-
plicants an opportunity to show that 
they qualify for available preferences. 

(1) Residency requirements or pref-
erences. (i) Residency requirements are 
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prohibited. Although the owner is not 
prohibited from adopting a residency 
preference, the owner may only adopt 
or implement residency preferences in 
accordance with non-discrimination 
and equal opportunity requirements 
listed at § 5.105(a). 

(ii) A residency preference is a pref-
erence for admission of persons who re-
side in a specified geographic area 
(‘‘residency preference area’’). 

(iii) An owner’s residency preference 
must be approved by HUD in one of the 
following methods: 

(A) Prior approval of the housing 
market area in the Affirmative Fair 
Housing Marketing plan (in accordance 
with § 108.25 of this title) as a residency 
preference area; 

(B) Prior approval of the residency 
preference area in the PHA plan of the 
jurisdiction in which the project is lo-
cated; 

(C) Modification of the Affirmative 
Fair Housing Marketing Plan, in ac-
cordance with § 108.25 of this title, 

(iv) Use of a residency preference 
may not have the purpose or effect of 
delaying or otherwise denying admis-
sion to a project or unit based on the 
race, color, ethnic origin, gender, reli-
gion, disability, or age of any member 
of an applicant family. 

(v) A residency preference must not 
be based on how long an applicant has 
resided or worked in a residency pref-
erence area. 

(vi) Applicants who are working or 
who have been notified that they are 
hired to work in a residency preference 
area must be treated as residents of the 
residency preference area. The owner 
may treat graduates of, or active par-
ticipants in, education and training 
programs in a residency preference 
area as residents of the residency pref-
erence area if the education or training 
program is designed to prepare individ-
uals for the job market. 

(2) Preference for working families. (i) 
The owner may adopt a preference for 
admission of working families (families 
where the head, spouse or sole member 
is employed). However, an applicant 
shall be given the benefit of the work-
ing family preference if the head and 
spouse, or sole member, is age 62 or 
older, or is a person with disabilities. 

(ii) If the owner adopts a preference 
for admission of working families, the 
owner must not give a preference based 
on the amount of earned income. 

(3) Preference for person with disabil-
ities. The owner may adopt a preference 
for admission of families that include a 
person with disabilities. However, the 
owner may not adopt a preference for 
admission of persons with a specific 
disability. 

(4) Preference for victims of domestic vi-
olence. The owner should consider 
whether to adopt a preference for ad-
mission of families that include vic-
tims of domestic violence. 

(5) Preference for single persons who 
are elderly, displaced, homeless or persons 
with disabilities over other single persons. 
The owner may adopt a preference for 
admission of single persons who are age 
62 or older, displaced, homeless, or per-
sons with disabilities over other single 
persons. 

[65 FR 16720, Mar. 29, 2000] 

§ 5.657 Section 8 project-based assist-
ance programs: Reexamination of 
family income and composition. 

(a) Applicability. This section states 
requirements for reexamination of 
family income and composition in the 
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation and the project-based certifi-
cate or voucher programs. 

(b) Regular reexamination. The owner 
must conduct a reexamination and re-
determination of family income and 
composition at least annually. 

(c) Interim reexaminations. A family 
may request an interim reexamination 
of family income because of any 
changes since the last examination. 
The owner must make the interim re-
examination within a reasonable time 
after the family request. The owner 
may adopt policies prescribing when 
and under what conditions the family 
must report a change in family income 
or composition. 

[65 FR 16720, Mar. 29, 2000] 

§ 5.659 Family information and 
verification. 

(a) Applicability. This section states 
requirements for reexamination of 
family income and composition in the 
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Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation program and the project- 
based certificate or voucher programs. 

(b) Family obligation to supply informa-
tion. (1) The family must supply any in-
formation that HUD or the owner de-
termines is necessary in administra-
tion of the Section 8 program, includ-
ing submission of required evidence of 
citizenship or eligible immigration sta-
tus (as provided by part 5, subpart E of 
this title). ‘‘Information’’ includes any 
requested certification, release or 
other documentation. 

(2) The family must supply any infor-
mation requested by the owner or HUD 
for use in a regularly scheduled reex-
amination or an interim reexamination 
of family income and composition in 
accordance with HUD requirements. 

(3) For requirements concerning the 
following, see part 5, subpart B of this 
title: 

(i) Family verification and disclosure 
of social security numbers; 

(ii) Family execution and submission 
of consent forms for obtaining wage 
and claim information from State 
Wage Information Collection Agencies 
(SWICAs). 

(4) Any information supplied by the 
family must be true and complete. 

(c) Family release and consent. (1) As a 
condition of admission to or continued 
occupancy of a unit with Section 8 as-
sistance, the owner must require the 
family head, and such other family 
members as the owner designates, to 
execute a HUD-approved release and 
consent form (including any release 
and consent as required under § 5.230 of 
this title) authorizing any depository 
or private source of income, or any 
Federal, State or local agency, to fur-
nish or release to the owner or HUD 
such information as the owner or HUD 
determines to be necessary. 

(2) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release 
and consent shall be limited to pur-
poses directly connected with adminis-
tration of the Section 8 program. 

(d) Owner responsibility for verification. 
The owner must obtain and document 
in the family file third party 
verification of the following factors, or 

must document in the file why third 
party verification was not available: 

(1) Reported family annual income; 
(2) The value of assets; 
(3) Expenses related to deductions 

from annual income; and 
(4) Other factors that affect the de-

termination of adjusted income. 

[65 FR 16721, Mar. 29, 2000] 

§ 5.661 Section 8 project-based assist-
ance programs: Approval for police 
or other security personnel to live 
in project. 

(a) Applicability. This section de-
scribes when a Section 8 owner may 
lease a Section 8 unit to police or other 
security personnel with continued Sec-
tion 8 assistance for the unit. This sec-
tion applies to the Section 8 project- 
based assistance programs. 

(b) Terms. (1) Security personnel 
means: 

(i) A police officer, or 
(ii) A qualified security professional, 

with adequate training and experience 
to provide security services for project 
residents. 

(2) Police officer means a person em-
ployed on a full-time basis as a duly li-
censed professional police officer by a 
Federal, State or local government or 
by any agency of these governments. 

(3) Security includes the protection of 
project residents, including resident 
project management from criminal or 
other activity that is a threat to per-
son or property, or that arouses fears 
of such threat. 

(c) Owner application. (1) The owner 
may submit a written application to 
the contract administrator (PHA or 
HUD) for approval to lease an available 
unit in a Section 8 project to security 
personnel who would not otherwise be 
eligible for Section 8 assistance, for the 
purpose of increasing security for Sec-
tion 8 families residing in the project. 

(2) The owner’s application must in-
clude the following information: 

(i) A description of criminal activi-
ties in the project and the surrounding 
community, and the effect of criminal 
activity on the security of project resi-
dents. 

(ii) Qualifications of security per-
sonnel who will reside in the project, 
and the period of residence by such per-
sonnel. How owner proposes to check 
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backgrounds and qualifications of any 
security personnel who will reside in 
the project. 

(iii) Full disclosure of any family re-
lationship between the owner and any 
security personnel. For this purpose, 
‘‘owner’’ includes a principal or other 
interested party. 

(iv) How residence by security per-
sonnel in a project unit will increase 
security for Section 8 assisted families 
residing in the project. 

(v) The amount payable monthly as 
rent to the unit owner by security per-
sonnel residing in the project (includ-
ing a description of how this amount is 
determined), and the amount of any 
other compensation by the owner to 
such resident security personnel. 

(vi) The terms of occupancy by such 
security personnel. The lease by owner 
to the approved security personnel may 
provide that occupancy of the unit is 
authorized only while the security per-
sonnel is satisfactorily performing any 
agreed responsibilities and functions 
for project security. 

(vii) Other information as requested 
by the contract administrator. 

(d) Action by contract administrator. (1) 
The contract administrator shall have 
discretion to approve or disapprove 
owner’s application, and to impose con-
ditions for approval of occupancy by 
security personnel in a section 8 
project unit. 

(2) Notice of approval by the contract 
administrator shall specify the term of 
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for 
example, if the contract administrator 
determines that such occupancy is not 
providing adequate security benefits as 
proposed in the owner’s application; or 
that security benefits from such occu-
pancy are not a sufficient return for 
program costs. 

(e) Housing assistance payment and 
rent. (1) During approved occupancy by 
security personnel as provided in this 
section, the amount of the monthly 
housing assistance payment to the 
owner shall be equal to the contract 
rent (as determined in accordance with 
the HAP contract and HUD require-
ments) minus the amount (as approved 
by the contract administrator) of rent 
payable monthly as rent to the unit 

owner by such security personnel. The 
owner shall bear the risk of collecting 
such rent from such security personnel, 
and the amount of the housing assist-
ance payment shall not be increased 
because of non-payment by such secu-
rity personnel. The owner shall not be 
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel. 

(2) In approving the amount of 
monthly rent payable by security per-
sonnel for occupancy of a contract 
unit, the contract administrator may 
consider whether security services to 
be performed are an adequate return 
for housing assistance payments on the 
unit, or whether the cost of security 
services should be borne by the owner 
from other project income. 

[65 FR 16721, Mar. 29, 2000] 

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar. 
29, 2000, § 5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

Subpart G—Physical Condition 
Standards and Inspection Re-
quirements 

SOURCE: 63 FR 46577, Sept. 1, 1998, unless 
otherwise noted. 

§ 5.701 Applicability. 

(a) This subpart applies to housing 
assisted under the HUD programs list-
ed in 24 CFR 200.853(a). 

(b) This subpart applies to housing 
with mortgages insured or held by 
HUD, or housing that is receiving as-
sistance from HUD, under the pro-
grams listed in 24 CFR 200.853(b). 

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of 
1937, other than under section 8 of the 
Act). 

(d) For purposes of this subpart, the 
term ‘‘HUD housing’’ means the types 
of housing listed in paragraphs (a), (b), 
and (c) of this section. 

[63 FR 46577, Sept. 1, 1998, as amended at 65 
FR 77240, Dec. 8, 2000] 
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§ 5.703 Physical condition standards 
for HUD housing that is decent, 
safe, sanitary and in good repair 
(DSS/GR). 

HUD housing must be decent, safe, 
sanitary and in good repair. Owners of 
housing described in § 5.701(a), mortga-
gors of housing described in § 5.701(b), 
and PHAs and other entities approved 
by HUD owning housing described in 
§ 5.701(c), must maintain such housing 
in a manner that meets the physical 
condition standards set forth in this 
section in order to be considered de-
cent, safe, sanitary and in good repair. 
These standards address the major 
areas of the HUD housing: the site; the 
building exterior; the building systems; 
the dwelling units; the common areas; 
and health and safety considerations. 

(a) Site. The site components, such as 
fencing and retaining walls, grounds, 
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and 
equipment, refuse disposal, roads, 
storm drainage and walkways must be 
free of health and safety hazards and be 
in good repair. The site must not be 
subject to material adverse conditions, 
such as abandoned vehicles, dangerous 
walks or steps, poor drainage, septic 
tank back-ups, sewer hazards, excess 
accumulations of trash, vermin or ro-
dent infestation or fire hazards. 

(b) Building exterior. Each building on 
the site must be structurally sound, se-
cure, habitable, and in good repair. 
Each building’s doors, fire escapes, 
foundations, lighting, roofs, walls, and 
windows, where applicable, must be 
free of health and safety hazards, oper-
able, and in good repair. 

(c) Building systems. Each building’s 
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, HVAC, and sanitary system must 
be free of health and safety hazards, 
functionally adequate, operable, and in 
good repair. 

(d) Dwelling units. (1) Each dwelling 
unit within a building must be struc-
turally sound, habitable, and in good 
repair. All areas and aspects of the 
dwelling unit (for example, the unit’s 
bathroom, call-for-aid (if applicable), 
ceiling, doors, electrical systems, 
floors, hot water heater, HVAC (where 
individual units are provided), kitchen, 
lighting, outlets/switches, patio/porch/ 

balcony, smoke detectors, stairs, walls, 
and windows) must be free of health 
and safety hazards, functionally ade-
quate, operable, and in good repair. 

(2) Where applicable, the dwelling 
unit must have hot and cold running 
water, including an adequate source of 
potable water (note for example that 
single room occupancy units need not 
contain water facilities). 

(3) If the dwelling unit includes its 
own sanitary facility, it must be in 
proper operating condition, usable in 
privacy, and adequate for personal hy-
giene and the disposal of human waste. 

(4) The dwelling unit must include at 
least one battery-operated or hard- 
wired smoke detector, in proper work-
ing condition, on each level of the unit. 

(e) Common areas. The common areas 
must be structurally sound, secure, and 
functionally adequate for the purposes 
intended. The basement/garage/carport, 
restrooms, closets, utility, mechanical, 
community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms, 
office, porch, patio, balcony, and trash 
collection areas, if applicable, must be 
free of health and safety hazards, oper-
able, and in good repair. All common 
area ceilings, doors, floors, HVAC, 
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to 
the extent applicable, must be free of 
health and safety hazards, operable, 
and in good repair. These standards for 
common areas apply, to a varying ex-
tent, to all HUD housing, but will be 
particularly relevant to congregate 
housing, independent group homes/resi-
dences, and single room occupancy 
units, in which the individual dwelling 
units (sleeping areas) do not contain 
kitchen and/or bathroom facilities. 

(f) Health and safety concerns. All 
areas and components of the housing 
must be free of health and safety haz-
ards. These areas include, but are not 
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits, 
flammable materials, garbage and de-
bris, handrail hazards, infestation, and 
lead-based paint. For example, the 
buildings must have fire exits that are 
not blocked and have hand rails that 
are undamaged and have no other ob-
servable deficiencies. The housing 
must have no evidence of infestation 
by rats, mice, or other vermin, or of 
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garbage and debris. The housing must 
have no evidence of electrical hazards, 
natural hazards, or fire hazards. The 
dwelling units and common areas must 
have proper ventilation and be free of 
mold, odor (e.g., propane, natural gas, 
methane gas), or other observable defi-
ciencies. The housing must comply 
with all requirements related to the 
evaluation and reduction of lead-based 
paint hazards and have available prop-
er certifications of such (see 24 CFR 
part 35). 

(g) Compliance with State and local 
codes. The physical condition standards 
in this section do not supersede or pre-
empt State and local codes for building 
and maintenance with which HUD 
housing must comply. HUD housing 
must continue to adhere to these 
codes. 

§ 5.705 Uniform physical inspection re-
quirements. 

Any entity responsible for con-
ducting a physical inspection of HUD 
housing, to determine compliance with 
this subpart, must inspect such HUD 
housing annually in accordance with 
HUD-prescribed physical inspection 
procedures. The inspection must be 
conducted annually unless the program 
regulations governing the housing pro-
vide otherwise or unless HUD has pro-
vided otherwise by notice. 

[65 FR 77240, Dec. 8, 2000] 

Subpart H—Uniform Financial 
Reporting Standards 

§ 5.801 Uniform financial reporting 
standards. 

(a) Applicability. This subpart H im-
plements uniform financial reporting 
standards for: 

(1) Public housing agencies (PHAs) 
receiving assistance under sections 5, 9, 
or 14 of the 1937 Act (42 U.S.C. 1437c, 
1437g, and 1437l) (Public Housing); 

(2) PHAs as contract administrators 
for any Section 8 project-based or ten-
ant-based housing assistance payments 
program, which includes assistance 
under the following programs: 

(i) Section 8 project-based housing 
assistance payments programs, includ-
ing, but not limited to, the Section 8 
New Construction, Substantial Reha-

bilitation, Loan Management Set- 
Aside, Property Disposition, and Mod-
erate Rehabilitation (including the 
Single Room Occupancy program for 
homeless individuals); 

(ii) Section 8 Project-Based Certifi-
cate programs; 

(iii) Any program providing Section 8 
project-based renewal contracts; and 

(iv) Section 8 tenant-based assistance 
under the Section 8 Certificate and 
Voucher program. 

(3) Owners of housing assisted under 
any Section 8 project-based housing as-
sistance payments program: 

(i) Including, but not limited to, the 
Section 8 New Construction, Substan-
tial Rehabilitation, Loan Management 
Set-Aside, and Property Disposition 
programs; 

(ii) Excluding the Section 8 Moderate 
Rehabilitation Program (which in-
cludes the Single Room Occupancy pro-
gram for homeless individuals) and the 
Section 8 Project-Based Certificate 
Program; 

(4) Owners of multifamily projects re-
ceiving direct or indirect assistance 
from HUD, or with mortgages insured, 
coinsured, or held by HUD, including 
but not limited to housing under the 
following HUD programs: 

(i) Section 202 Program of Supportive 
Housing for the Elderly; 

(ii) Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities; 

(iii) Section 202 loan program for 
projects for the elderly and handi-
capped (including 202/8 projects and 202/ 
162 projects); 

(iv) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.) 
(Rental Housing Insurance); 

(v) Section 213 of the NHA (Coopera-
tive Housing Insurance); 

(vi) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation 
Housing Insurance); 

(vii) Section 221(d) (3) and (5) of the 
NHA (Housing for Moderate Income 
and Displaced Families); 

(viii) Section 221(d)(4) of the NHA 
(Housing for Moderate Income and Dis-
placed Families); 

(ix) Section 231 of the NHA (Housing 
for Elderly Persons); 
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(x) Section 232 of the NHA (Mortgage 
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and 
Care Homes); 

(xi) Section 234(d) of the NHA (Rent-
al) (Mortgage Insurance for Condomin-
iums); 

(xii) Section 236 of the NHA (Rental 
and Cooperative Housing for Lower In-
come Families); 

(xiii) Section 241 of the NHA (Supple-
mental Loans for Multifamily 
Projects); and 

(5) HUD-approved Title I and Title II 
supervised and nonsupervised lenders 
and mortgagees. 

(6) Operators of projects with mort-
gages insured or held by HUD under 
section 232 of the Act (Mortgage Insur-
ance for Nursing Homes, Intermediate 
Care Facilities, Board and Care 
Homes). 

(b) Submission of financial information. 
Entities (or individuals) to which this 
subpart is applicable must provide to 
HUD such financial information as re-
quired by HUD. Such information must 
be provided on an annual basis, except 
as required more frequently under 
paragraph (c)(4) of this section. This in-
formation must be: 

(1) Prepared in accordance with Gen-
erally Accepted Accounting Principles 
as further defined by HUD in supple-
mentary guidance; 

(2) Submitted electronically to HUD 
through the internet, or in such other 
electronic format designated by HUD, 
or in such non-electronic format as 
HUD may allow if the burden or cost of 
electronic reporting is determined by 
HUD to be excessive; and 

(3) Submitted in such form and sub-
stance as prescribed by HUD. 

(4) With respect to financial reports 
relating to properties insured under 
section 232 of the Act, concurrently 
with submitting the information to 
HUD, submitted to the mortgagee in a 
format and manner prescribed and/or 
approved by HUD. 

(c) Filing of financial reports. (1) For 
entities listed in paragraphs (a)(1) and 
(2) of this section, the financial infor-
mation to be submitted to HUD in ac-
cordance with paragraph (b) of this sec-
tion, must be submitted to HUD annu-
ally, no later than 60 days after the end 
of the fiscal year of the reporting pe-

riod, and as otherwise provided by law 
(for public housing agencies, see also 24 
CFR 903.33). 

(2) For entities listed in paragraphs 
(a)(3) and (4) of this section, the finan-
cial information to be submitted to 
HUD in accordance with paragraph (b) 
of this section, must be submitted to 
HUD annually, no later than 90 days 
after the end of the fiscal year of the 
reporting period, and as otherwise pro-
vided by law. 

(3) For those entities listed in para-
graph (a)(5) of this section, the finan-
cial information to be submitted to 
HUD in accordance with paragraph (b) 
of this section must be submitted to 
HUD annually, no later than 90 days 
after the end of the fiscal year (or 
within an extended time if an exten-
sion is granted at the sole discretion of 
the Secretary). An extension request 
must be received no earlier than 45 
days and no later than 15 days prior to 
the submission deadline. 

(4) For entities listed in paragraph 
(a)(6) of this section, the financial in-
formation to be submitted to HUD in 
accordance with paragraph (b) of this 
section must be submitted to HUD on a 
quarterly and fiscal-year-to-date basis, 
within 60 calendar days of the end of 
each quarterly reporting period dead-
line, except that the final fiscal-year- 
end quarter and fiscal-year-to-date re-
ports must be submitted to HUD within 
90 calendar days of the end of the fis-
cal-year-end quarter, or within such 
additional time as may be provided by 
the Commissioner for good cause 
shown. HUD may direct that such 
forms be submitted to the lender or an-
other third party in addition to or in 
lieu of submission to HUD. 

(i) The financial statements sub-
mitted by entities listed in paragraph 
(a)(6) of this section may, at the opera-
tor’s option, be operator-certified rath-
er than audited, provided, however, if 
the operator is also the borrower, then 
that entity’s obligation to submit an 
annual audited financial statement (in 
addition to its obligation as an oper-
ator to submit financial information 
on a quarterly and year-to-date basis) 
remains and is not obviated. 

(ii) If HUD has reason to believe that 
a particular operator’s operator-cer-
tified statements may be unreliable 
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(for example, indicate a likely prohib-
ited use of project funds), or are pre-
sented in a manner that is inconsistent 
with Generally Accepted Accounting 
Principles, HUD may, on a case-by-case 
basis, require audited financial state-
ments from the operator. With respect 
to facilities with FHA-insured or HUD- 
held Section 232 mortgages, HUD may 
request more frequent financial state-
ments from the borrower and/or the op-
erator on a case-by-case basis when the 
circumstances warrant. Nothing in this 
section limits HUD’s ability to obtain 
further or more frequent information 
when appropriate pursuant to the ap-
plicable regulatory agreement. 

(d) Reporting compliance dates. Enti-
ties (or individuals) that are subject to 
the reporting requirements in this sec-
tion must commence compliance with 
these requirements as follows: 

(1) For PHAs listed in paragraphs 
(a)(1) and (a)(2) of this section, the re-
quirements of this section will begin 
with those PHAs with fiscal years end-
ing September 30, 1999 and later. 
Unaudited financial statements will be 
required 60 days after the PHA’s fiscal 
year end, and audited financial state-
ments will then be required no later 
than 9 months after the PHA’s fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A–133 (See 
24 CFR 84.26). A PHA with a fiscal year 
ending September 30, 1999 that elects to 
submit its unaudited financial report 
earlier than the due date of November 
30, 1999 must submit its report as re-
quired in this section. On or after Sep-
tember 30, 1998, but prior to November 
30, 1999 (except for a PHA with its fis-
cal year ending September 30, 1999), 
PHAs may submit their financial re-
ports in accordance with this section. 

(2) For entities listed in paragraphs 
(a)(3) and (a)(4) of this section, the re-
quirements of this section will begin 
with those entities with fiscal years 
ending December 31, 1998 and later. En-
tities listed in paragraphs (a)(3) and 
(a)(4) of this section with fiscal years 
ending December 31, 1998 that elect to 
submit their reports earlier than the 
due date must submit their financial 
reports as required in this section. On 
or after September 30, 1998 but prior to 
January 1, 1999, these entities may sub-

mit their financial reports in accord-
ance with this section. 

(3) The requirements of this section 
apply to the entities listed in para-
graph (a)(5) of this section with fiscal 
years ending on or after September 30, 
2002. Audited financial statements sub-
mitted by lenders with fiscal years end-
ing before September 30, 2002, may ei-
ther be submitted in paper or electroni-
cally at the lenders’ option. Audited fi-
nancial statements submitted by lend-
ers with fiscal years ending on or after 
September 30, 2002, must be submitted 
electronically. 

(4) Entities described in paragraph 
(a)(6) of this section must comply with 
the requirements of this section with 
respect to fiscal years commencing on 
or after the date that is 60 calendar 
days after the date on which HUD an-
nounces, through FEDERAL REGISTER 
notice, that it has issued guidance on 
the manner in which these reports will 
be transmitted to HUD. 

(e) Limitation on changing fiscal years. 
To allow for a period of consistent as-
sessment of the financial reports sub-
mitted to HUD under this subpart part, 
PHAs listed in paragraphs (a)(1) and 
(a)(2) of this section will not be allowed 
to change their fiscal years for their 
first three full fiscal years following 
October 1, 1998. 

(f) Responsibility for submission of fi-
nancial report. The responsibility for 
submission of the financial report due 
to HUD under this section rests with 
the individuals and entities listed in 
paragraph (a) of this section. 

[63 FR 46591, Sept. 1, 1998, as amended at 64 
FR 1505, Jan. 11, 1999; 64 FR 33755, June 24, 
1999; 65 FR 16295, Mar. 27, 2000; 67 FR 53451, 
Aug. 15, 2002; 77 FR 55134, Sept. 7, 2012; 78 FR 
57060, Sept. 17, 2013; 79 FR 55362, Sept. 16, 
2014] 

Subpart I—Preventing Crime in 
Federally Assisted Housing— 
Denying Admission and Ter-
minating Tenancy for Criminal 
Activity or Alcohol Abuse 

SOURCE: 66 FR 28792, May 24, 2001, unless 
otherwise noted. 
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GENERAL 

§ 5.850 Which subsidized housing is 
covered by this subpart? 

(a) If you are the owner of federally 
assisted housing, your federally as-
sisted housing is covered, except as 
provided in paragraph (b) or (c) of this 
section. 

(b) If you are operating public hous-
ing, this subpart does not apply, but 
similar provisions applicable to public 
housing units are found in parts 960 and 
966 of this title. If you administer ten-
ant-based assistance under Section 8 or 
you are the owner of housing assisted 
with tenant-based assistance under 
Section 8, this subpart does not apply 
to you, but similar provisions that do 
apply are located in part 982 of this 
title. 

(c) If you own or administer housing 
assisted by the Rural Housing Adminis-
tration under section 514 or section 515 
of the Housing Act of 1949, this subpart 
does not apply to you. 

§ 5.851 What authority do I have to 
screen applicants and to evict ten-
ants? 

(a) Screening applicants. You are au-
thorized to screen applicants for the 
programs covered by this part. The 
provisions of this subpart implement 
statutory directives that either require 
or permit you to take action to deny ad-
mission to applicants under certain cir-
cumstances in accordance with estab-
lished standards, as described in this 
subpart. The provisions of this subpart 
do not constrain your authority to 
screen out applicants who you deter-
mined are unsuitable under your stand-
ards for admission. 

(b) Terminating tenancy. You are au-
thorized to terminate tenancy of ten-
ants, in accordance with your leases 
and landlord-tenant law for the pro-
grams covered by this part. The provi-
sions of this subpart implement statu-
tory directives that either require or 
permit you to terminate tenancy under 
certain circumstances, as provided in 
42 U.S.C. 1437f, 1437n, and 13662, in ac-
cordance with established standards, as 
described in this subpart. You retain 
authority to terminate tenancy on any 
basis that is otherwise authorized. 

§ 5.852 What discretion do I have in 
screening and eviction actions? 

(a) General. If the law and regulation 
permit you to take an action but do 
not require action to be taken, you 
may take or not take the action in ac-
cordance with your standards for ad-
mission and eviction. Consistent with 
the application of your admission and 
eviction standards, you may consider 
all of the circumstances relevant to a 
particular admission or eviction case, 
such as: 

(1) The seriousness of the offending 
action; 

(2) The effect on the community of 
denial or termination or the failure of 
the responsible entity to take such ac-
tion; 

(3) The extent of participation by the 
leaseholder in the offending action; 

(4) The effect of denial of admission 
or termination of tenancy on house-
hold members not involved in the of-
fending action; 

(5) The demand for assisted housing 
by families who will adhere to lease re-
sponsibilities; 

(6) The extent to which the lease-
holder has shown personal responsi-
bility and taken all reasonable steps to 
prevent or mitigate the offending ac-
tion; and 

(7) The effect of the responsible enti-
ty’s action on the integrity of the pro-
gram. 

(b) Exclusion of culpable household 
member. You may require an applicant 
(or tenant) to exclude a household 
member in order to be admitted to the 
housing program (or continue to reside 
in the assisted unit), where that house-
hold member has participated in or 
been culpable for action or failure to 
act that warrants denial (or termi-
nation). 

(c) Consideration of rehabilitation. (1) 
In determining whether to deny admis-
sion or terminate tenancy for illegal 
use of drugs or alcohol abuse by a 
household member who is no longer en-
gaged in such behavior, you may con-
sider whether such household member 
is participating in or has successfully 
completed a supervised drug or alcohol 
rehabilitation program, or has other-
wise been rehabilitated successfully (42 
U.S.C. 13661). For this purpose, you 
may require the applicant or tenant to 
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submit evidence of the household mem-
ber’s current participation in, or suc-
cessful completion of, a supervised 
drug or alcohol rehabilitation program 
or evidence of otherwise having been 
rehabilitated successfully. 

(2) If rehabilitation is not an element 
of the eligibility determination (see 
§ 5.854(a)(1) for the case where it must 
be considered), you may choose not to 
consider whether the person has been 
rehabilitated. 

(d) Length of period of mandatory pro-
hibition on admission. If a statute re-
quires that you prohibit admission of 
persons for a prescribed period of time 
after some disqualifying behavior or 
event, you may apply that prohibition 
for a longer period of time. 

(e) Nondiscrimination limitation. Your 
admission and eviction actions must be 
consistent with fair housing and equal 
opportunity provisions of § 5.105. 

§ 5.853 Definitions. 

(a) Terms found elsewhere. The fol-
lowing terms are defined in subpart A 
of this part: 1937 Act, covered person, 
drug, drug-related criminal activity, fed-
erally assisted housing, guest, household, 
HUD, other person under the tenant’s 
control, premises, public housing, public 
housing agency (PHA), Section 8, violent 
criminal activity. 

(b) Additional terms used in this part 
are as follows. 

Currently engaging in. With respect to 
behavior such as illegal use of a drug, 
other drug-related criminal activity, or 
other criminal activity, currently en-
gaging in means that the individual has 
engaged in the behavior recently 
enough to justify a reasonable belief 
that the individual’s behavior is cur-
rent. 

Owner. The owner of federally as-
sisted housing. 

Responsible entity. For the Section 8 
project-based certificate or project- 
based voucher program (part 983 of this 
title) and the Section 8 moderate reha-
bilitation program (part 882 of this 
title), responsible entity means the PHA 
administering the program under an 
Annual Contributions Contract with 
HUD. For all other federally assisted 
housing, the responsible entity means 
the owner of the housing. 

DENYING ADMISSIONS 

§ 5.854 When must I prohibit admis-
sion of individuals who have en-
gaged in drug-related criminal ac-
tivity? 

(a) You must prohibit admission to 
your federally assisted housing of an 
applicant for three years from the date 
of eviction if any household member 
has been evicted from federally as-
sisted housing for drug-related crimi-
nal activity. However, you may admit 
the household if: 

(1) The evicted household member 
who engaged in drug-related criminal 
activity has successfully completed an 
approved supervised drug rehabilita-
tion program; or 

(2) The circumstances leading to the 
eviction no longer exist (for example, 
the criminal household member has 
died or is imprisoned). 

(b) You must establish standards that 
prohibit admission of a household to 
federally assisted housing if: 

(1) You determine that any household 
member is currently engaging in ille-
gal use of a drug; or 

(2) You determine that you have rea-
sonable cause to believe that a house-
hold member’s illegal use or a pattern 
of illegal use of a drug may interfere 
with the health, safety, or right to 
peaceful enjoyment of the premises by 
other residents. 

§ 5.855 When am I specifically author-
ized to prohibit admission of indi-
viduals who have engaged in crimi-
nal activity? 

(a) You may prohibit admission of a 
household to federally assisted housing 
under your standards if you determine 
that any household member is cur-
rently engaging in, or has engaged in 
during a reasonable time before the ad-
mission decision: 

(1) Drug-related criminal activity; 
(2) Violent criminal activity; 
(3) Other criminal activity that 

would threaten the health, safety, or 
right to peaceful enjoyment of the 
premises by other residents; or 

(4) Other criminal activity that 
would threaten the health or safety of 
the PHA or owner or any employee, 
contractor, subcontractor or agent of 
the PHA or owner who is involved in 
the housing operations. 
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(b) You may establish a period before 
the admission decision during which an 
applicant must not have engaged in the 
activities specified in paragraph (a) of 
this section (reasonable time). 

(c) If you previously denied admis-
sion to an applicant because of a deter-
mination concerning a member of the 
household under paragraph (a) of this 
section, you may reconsider the appli-
cant if you have sufficient evidence 
that the members of the household are 
not currently engaged in, and have not 
engaged in, such criminal activity dur-
ing a reasonable period, determined by 
you, before the admission decision. 

(1) You would have sufficient evidence 
if the household member submitted a 
certification that she or he is not cur-
rently engaged in and has not engaged 
in such criminal activity during the 
specified period and provided sup-
porting information from such sources 
as a probation officer, a landlord, 
neighbors, social service agency work-
ers and criminal records, which you 
verified. (See subpart J of this part for 
one method of checking criminal 
records.) 

(2) For purposes of this section, a 
household member is currently engaged 
in the criminal activity if the person 
has engaged in the behavior recently 
enough to justify a reasonable belief 
that the behavior is current. 

§ 5.856 When must I prohibit admis-
sion of sex offenders? 

You must establish standards that 
prohibit admission to federally assisted 
housing if any member of the house-
hold is subject to a lifetime registra-
tion requirement under a State sex of-
fender registration program. In the 
screening of applicants, you must per-
form necessary criminal history back-
ground checks in the State where the 
housing is located and in other States 
where the household members are 
known to have resided. (See § 5.905.) 

§ 5.857 When must I prohibit admis-
sion of alcohol abusers? 

You must establish standards that 
prohibit admission to federally assisted 
housing if you determine you have rea-
sonable cause to believe that a house-
hold member’s abuse or pattern of 
abuse of alcohol interferes with the 

health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents. 

TERMINATING TENANCY 

§ 5.858 What authority do I have to 
evict drug criminals? 

The lease must provide that drug-re-
lated criminal activity engaged in on 
or near the premises by any tenant, 
household member, or guest, and any 
such activity engaged in on the prem-
ises by any other person under the ten-
ant’s control, is grounds for you to ter-
minate tenancy. In addition, the lease 
must allow you to evict a family when 
you determine that a household mem-
ber is illegally using a drug or when 
you determine that a pattern of illegal 
use of a drug interferes with the 
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents. 

§ 5.859 When am I specifically author-
ized to evict other criminals? 

(a) Threat to other residents. The lease 
must provide that the owner may ter-
minate tenancy for any of the fol-
lowing types of criminal activity by a 
covered person: 

(1) Any criminal activity that threat-
ens the health, safety, or right to 
peaceful enjoyment of the premises by 
other residents (including property 
management staff residing on the 
premises); or 

(2) Any criminal activity that threat-
ens the health, safety, or right to 
peaceful enjoyment of their residences 
by persons residing in the immediate 
vicinity of the premises. 

(b) Fugitive felon or parole violator. 
The lease must provide that you may 
terminate the tenancy during the term 
of the lease if a tenant is: 

(1) Fleeing to avoid prosecution, or 
custody or confinement after convic-
tion, for a crime, or attempt to commit 
a crime, that is a felony under the laws 
of the place from which the individual 
flees, or that, in the case of the State 
of New Jersey, is a high misdemeanor; 
or 

(2) Violating a condition of probation 
or parole imposed under Federal or 
State law. 
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§ 5.860 When am I specifically author-
ized to evict alcohol abusers? 

The lease must provide that you may 
terminate the tenancy if you deter-
mine that a household member’s abuse 
or pattern of abuse of alcohol threatens 
the health, safety, or right to peaceful 
enjoyment of the premises by other 
residents. 

§ 5.861 What evidence of criminal ac-
tivity must I have to evict? 

You may terminate tenancy and 
evict the tenant through judicial ac-
tion for criminal activity by a covered 
person in accordance with this subpart 
if you determine that the covered per-
son has engaged in the criminal activ-
ity, regardless of whether the covered 
person has been arrested or convicted 
for such activity and without satis-
fying a criminal conviction standard of 
proof of the activity. 

Subpart J—Access to Criminal 
Records and Information 

SOURCE: 66 FR 28794, May 24, 2001, unless 
otherwise noted. 

§ 5.901 To what criminal records and 
searches does this subpart apply? 

(a) General criminal records searches. 
This subpart applies to criminal con-
viction background checks by PHAs 
that administer the Section 8 and pub-
lic housing programs when they obtain 
criminal conviction records, under the 
authority of section 6(q) of the 1937 Act 
(42 U.S.C. 1437d(q)), from a law enforce-
ment agency to prevent admission of 
criminals to public housing and Sec-
tion 8 housing and to assist in lease en-
forcement and eviction. 

(b) Sex offender registration records 
searches. This subpart applies to PHAs 
that administer the Section 8 and pub-
lic housing programs when they obtain 
sex offender registration information 
from State and local agencies, under 
the authority of 42 U.S.C. 13663, to pre-
vent admission of dangerous sex offend-
ers to federally assisted housing. 

(c) Excluded records searches. The pro-
visions of this subpart do not apply to 
criminal conviction information or sex 
offender information searches by a 
PHA or others of information from law 

enforcement agencies or other sources 
other than as provided under this sub-
part. 

§ 5.902 Definitions. 
(a) Terms found elsewhere. The fol-

lowing terms used in this subpart are 
defined in subpart A of this part: 1937 
Act, drug, federally assisted housing, 
household, HUD, public housing, public 
housing agency (PHA), Section 8. 

(b) Additional terms used in this sub-
part are as follows: 

Adult. A person who is 18 years of age 
or older, or who has been convicted of 
a crime as an adult under any Federal, 
State, or tribal law. 

Covered housing. Public housing, 
project-based assistance under section 
8 (including new construction and sub-
stantial rehabilitation projects), and 
tenant-based assistance under section 
8. 

Law enforcement agency. The National 
Crime Information Center (NCIC), po-
lice departments and other law en-
forcement agencies that hold criminal 
conviction records. 

Owner. The owner of federally as-
sisted housing. 

Responsible entity. For the public 
housing program, the Section 8 tenant- 
based assistance program (part 982 of 
this title), the Section 8 project-based 
certificate or project-based voucher 
program (part 983 of this title), and the 
Section 8 moderate rehabilitation pro-
gram (part 882 of this title), responsible 
entity means the PHA administering 
the program under an Annual Con-
tributions Contract with HUD. For all 
other Section 8 programs, responsible 
entity means the Section 8 owner. 

§ 5.903 What special authority is there 
to obtain access to criminal 
records? 

(a) Authority. If you are a PHA that 
administers the Section 8 program and/ 
or the public housing program, this 
section authorizes you to obtain crimi-
nal conviction records from a law en-
forcement agency, as defined in § 5.902. 
You may use the criminal conviction 
records that you obtain from a law en-
forcement agency under the authority 
of this section to screen applicants for 
admission to covered housing programs 
and for lease enforcement or eviction 
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of families residing in public housing 
or receiving Section 8 project-based as-
sistance. 

(b) Consent for release of criminal con-
viction records. (1) In order to obtain ac-
cess to records under this section, as a 
responsible entity you must require 
every applicant family to submit a 
consent form signed by each adult 
household member. 

(2) By execution of the consent form, 
an adult household member consents 
that: 

(i) Any law enforcement agency may 
release criminal conviction records 
concerning the household member to a 
PHA in accordance with this section; 

(ii) The PHA may receive the crimi-
nal conviction records from a law en-
forcement agency, and may use the 
records in accordance with this sec-
tion. 

(c) Procedure for PHA. (1) When the 
law enforcement agency receives your 
request, the law enforcement agency 
must promptly release to you a cer-
tified copy of any criminal conviction 
records concerning the household 
member in the possession or control of 
the law enforcement agency. NCIC 
records must be provided in accordance 
with NCIC procedures. 

(2) The law enforcement agency may 
charge you a reasonable fee for releas-
ing criminal conviction records. 

(d) Owner access to criminal records— 
(1) General. (i) If an owner submits a re-
quest to the PHA for criminal records 
concerning an adult member of an ap-
plicant or resident household, in ac-
cordance with the provisions of para-
graph (d) of this section, the PHA must 
request the criminal conviction records 
from the appropriate law enforcement 
agency or agencies, as determined by 
the PHA. 

(ii) If the PHA receives criminal con-
viction records requested by an owner, 
the PHA must determine whether 
criminal action by a household mem-
ber, as shown by such criminal convic-
tion records, may be a basis for appli-
cant screening, lease enforcement or 
eviction, as applicable in accordance 
with HUD regulations and the owner 
criteria. 

(iii) The PHA must notify the owner 
whether the PHA has received criminal 
conviction records concerning the 

household member, and of its deter-
mination whether such criminal con-
viction records may be a basis for ap-
plicant screening, lease enforcement or 
eviction. However, except as provided 
in paragraph (e)(2)(ii) of this section, 
the PHA must not disclose the house-
hold member’s criminal conviction 
record or the content of that record to 
the owner. 

(2) Screening. If you are an owner of 
covered housing, you may request that 
the PHA in the jurisdiction of the prop-
erty obtain criminal conviction records 
of an adult household member from a 
law enforcement agency on your behalf 
for the purpose of screening applicants. 

(i) Your request must include a copy 
of the consent form, signed by the 
household member. 

(ii) Your request must include your 
standards for prohibiting admission of 
drug criminals in accordance with 
§ 5.854, and for prohibiting admission of 
other criminals in accordance with 
§ 5.855. 

(3) Eviction or lease enforcement. If you 
are an owner of a unit with Section 8 
project-based assistance, you may re-
quest that the PHA in the location of 
the project obtain criminal conviction 
records of a household member from an 
appropriate law enforcement agency on 
your behalf in connection with lease 
enforcement or eviction. 

(i) Your request must include a copy 
of the consent form, signed by the 
household member. 

(ii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records in connection 
with eviction, your request must in-
clude your standards for evicting drug 
criminals in accordance with § 5.857, 
and for evicting other criminals in ac-
cordance with § 5.858. 

(iii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records for lease en-
forcement other than eviction, your re-
quest must include your standards for 
lease enforcement because of criminal 
activity by members of a household. 

(4) Fees. If an owner requests a PHA 
to obtain criminal conviction records 
in accordance with this section, the 
PHA may charge the owner reasonable 
fees for making the request on behalf 
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of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the 
PHA by the law enforcement agency, 
the PHA’s own related staff and admin-
istrative costs. The owner may not 
pass along to the applicant or tenant 
the costs of a criminal records check. 

(e) Permitted use and disclosure of 
criminal conviction records received by 
PHA—(1) Use of records. Criminal con-
viction records received by a PHA from 
a law enforcement agency in accord-
ance with this section may only be 
used for the following purposes: 

(i) Applicant screening. (A) PHA 
screening of applicants for admission 
to public housing (part 960 of this 
title); 

(B) PHA screening of applicants for 
admission to the Housing Choice 
Voucher Program (section 8 tenant- 
based assistance) (part 982 of this title); 

(C) PHA screening of applicants for 
admission to the Section 8 moderate 
rehabilitation program (part 882 of this 
title); or the Section 8 project-based 
certificate or project-based voucher 
program (part 983 of this title); or 

(D) PHA screening concerning crimi-
nal conviction of applicants for admis-
sion to Section 8 project-based assist-
ance, at the request of the owner. (For 
requirements governing use of criminal 
conviction records obtained by a PHA 
at the request of a Section 8 owner 
under this section, see paragraph (d) of 
this section.) 

(ii) Lease enforcement and eviction. (A) 
PHA enforcement of public housing 
leases and PHA eviction of public hous-
ing residents; 

(B) Enforcement of leases by a Sec-
tion 8 project owner and eviction of 
residents by a Section 8 project owner. 
(However, criminal conviction records 
received by a PHA from a law enforce-
ment agency under this section may 
not be used for lease enforcement or 
eviction of residents receiving Section 
8 tenant-based assistance.) 

(2) PHA disclosure of records. (i) A 
PHA may disclose the criminal convic-
tion records which the PHA receives 
from a law enforcement agency only as 
follows: 

(A) To officers or employees of the 
PHA, or to authorized representatives 
of the PHA who have a job-related need 
to have access to the information. For 
example, if the PHA is seeking to evict 
a public housing tenant on the basis of 
criminal activity as shown in criminal 
conviction records provided by a law 
enforcement agency, the records may 
be disclosed to PHA employees per-
forming functions related to the evic-
tion, or to a PHA hearing officer con-
ducting an administrative grievance 
hearing concerning the proposed evic-
tion. 

(B) To the owner for use in connec-
tion with judicial eviction proceedings 
by the owner to the extent necessary in 
connection with a judicial eviction pro-
ceeding. For example, criminal convic-
tion records may be included in plead-
ings or other papers filed in an eviction 
action, may be disclosed to parties to 
the action or the court, and may be 
filed in court or offered as evidence. 

(ii) This disclosure may be made only 
if the following conditions are satis-
fied: 

(A) If the PHA has determined that 
criminal activity by the household 
member as shown by such records re-
ceived from a law enforcement agency 
may be a basis for eviction from a Sec-
tion 8 unit; and 

(B) If the owner certifies in writing 
that it will use the criminal conviction 
records only for the purpose and only 
to the extent necessary to seek evic-
tion in a judicial proceeding of a Sec-
tion 8 tenant based on the criminal ac-
tivity by the household member that is 
described in the criminal conviction 
records. 

(iii) The PHA may rely on an owner’s 
certification that the criminal record 
is necessary to proceed with a judicial 
eviction to evict the tenant based on 
criminal activity of the identified 
household member, as shown in the 
criminal conviction record. 

(iv) Upon disclosure as necessary in 
connection with judicial eviction pro-
ceedings, the PHA is not responsible 
for controlling access to or knowledge 
of such records after such disclosure. 

(f) Opportunity to dispute. If a PHA 
obtains criminal record information 
from a State or local agency under this 
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section showing that a household mem-
ber has been convicted of a crime rel-
evant to applicant screening, lease en-
forcement or eviction, the PHA must 
notify the household of the proposed 
action to be based on the information 
and must provide the subject of the 
record and the applicant or tenant a 
copy of such information, and an op-
portunity to dispute the accuracy and 
relevance of the information. This op-
portunity must be provided before a de-
nial of admission, eviction or lease en-
forcement action on the basis of such 
information. 

(g) Records management. Consistent 
with the limitations on disclosure of 
records in paragraph (e) of this section, 
the PHA must establish and implement 
a system of records management that 
ensures that any criminal record re-
ceived by the PHA from a law enforce-
ment agency is: 

(1) Maintained confidentially; 
(2) Not misused or improperly dis-

seminated; and 
(3) Destroyed, once the purpose(s) for 

which the record was requested has 
been accomplished, including expira-
tion of the period for filing a challenge 
to the PHA action without institution 
of a challenge or final disposition of 
any such litigation. 

(h) Penalties for improper release of in-
formation—(1) Criminal penalty. Convic-
tion for a misdemeanor and imposition 
of a penalty of not more than $5,000 is 
the potential for: 

(i) Any person, including an officer, 
employee, or authorized representative 
of any PHA or of any project owner, 
who knowingly and willfully requests 
or obtains any information concerning 
an applicant for, or tenant of, covered 
housing assistance under the authority 
of this section under false pretenses; or 

(ii) Any person, including an officer, 
employee, or authorized representative 
of any PHA or a project owner, who 
knowingly and willfully discloses any 
such information in any manner to any 
individual not entitled under any law 
to receive the information. 

(2) Civil liability. (i) A PHA may be 
held liable to any applicant for, or ten-
ant of, covered housing assistance af-
fected by either of the following: 

(A) A negligent or knowing disclo-
sure of criminal records information 

obtained under the authority of this 
section about such person by an officer, 
employee, or authorized representative 
of the PHA if the disclosure is not au-
thorized by this section; or 

(B) Any other negligent or knowing 
action that is inconsistent with this 
section. 

(ii) An applicant for, or tenant of, 
covered housing assistance may seek 
relief against a PHA in these cir-
cumstances by bringing a civil action 
for damages and such other relief as 
may be appropriate against the PHA 
responsible for such unauthorized ac-
tion. The United States district court 
in which the affected applicant or ten-
ant resides, in which the unauthorized 
action occurred, or in which the offi-
cer, employee, or representative al-
leged to be responsible resides, has ju-
risdiction. Appropriate relief may in-
clude reasonable attorney’s fees and 
other litigation costs. 

§ 5.905 What special authority is there 
to obtain access to sex offender reg-
istration information? 

(a) PHA obligation to obtain sex of-
fender registration information. (1) A 
PHA that administers a Section 8 or 
public housing program under an An-
nual Contributions Contract with HUD 
must carry out background checks nec-
essary to determine whether a member 
of a household applying for admission 
to any federally assisted housing pro-
gram is subject to a lifetime sex of-
fender registration requirement under 
a State sex offender registration pro-
gram. This check must be carried out 
with respect to the State in which the 
housing is located and with respect to 
States where members of the applicant 
household are known to have resided. 

(2) If the PHA requests such informa-
tion from any State or local agency re-
sponsible for the collection or mainte-
nance of such information, the State or 
local agency must promptly provide 
the PHA such information in its pos-
session or control. 

(3) The State or local agency may 
charge a reasonable fee for providing 
the information. 

(b) Owner’s request for sex offender reg-
istration information—(1) General. An 
owner of federally assisted housing 
that is located in the jurisdiction of a 
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PHA that administers a Section 8 or 
public housing program under an An-
nual Contributions Contract with HUD 
may request that the PHA obtain in-
formation necessary to determine 
whether a household member is subject 
to a lifetime registration requirement 
under a State sex offender registration 
requirement. 

(2) Procedure. If the request is made 
in accordance with the provisions of 
paragraph (b) of this section: 

(i) The PHA must request the infor-
mation from a State or local agency; 

(ii) The State or local agency must 
promptly provide the PHA such infor-
mation in its possession or control; 

(iii) The PHA must determine wheth-
er such information may be a basis for 
applicant screening, lease enforcement 
or eviction, based on the criteria used 
by the owner as specified in the own-
er’s request, and inform the owner of 
the determination. 

(iv) The PHA must notify the owner 
of its determination whether sex of-
fender registration information re-
ceived by the PHA under this section 
concerning a household member may 
be a basis for applicant screening, lease 
enforcement or eviction in accordance 
with HUD requirements and the cri-
teria used by the owner. 

(3) Contents of request. As the owner, 
your request must specify whether you 
are asking the PHA to obtain the sex 
offender registration information con-
cerning the household member for ap-
plicant screening, for lease enforce-
ment, or for eviction and include the 
following information: 

(i) Addresses or other information 
about where members of the household 
are known to have lived. 

(ii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for ap-
plicant screening, your request must 
include your standards in accordance 
with § 5.855(c) for prohibiting admission 
of persons subject to a lifetime sex of-
fender registration requirement. 

(iii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for 
eviction, your request must include 
your standards for evicting persons 
subject to a lifetime registration re-
quirement in accordance with § 5.858. 

(iv) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for 
lease enforcement other than eviction, 
your request must include your stand-
ards for lease enforcement because of 
criminal activity by members of a 
household. 

(4) PHA disclosure of records. The PHA 
must not disclose to the owner any sex 
offender registration information ob-
tained by the PHA under this section. 

(5) Fees. If an owner asks a PHA to 
obtain sex offender registration infor-
mation concerning a household mem-
ber in accordance with this section, the 
PHA may charge the owner reasonable 
fees for making the request on behalf 
of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the 
PHA by a State or local agency for re-
leasing the information, the PHA’s own 
related staff and administrative costs. 
The owner may not pass along to the 
applicant or tenant the costs of a sex 
offender registration records check. 

(c) Records management. (1) The PHA 
must establish and implement a sys-
tem of records management that en-
sures that any sex offender registration 
information record received by the 
PHA from a State or local agency 
under this section is: 

(i) Maintained confidentially; 
(ii) Not misused or improperly dis-

seminated; and 
(iii) Destroyed, once the purpose for 

which the record was requested has 
been accomplished, including expira-
tion of the period for filing a challenge 
to the PHA action without institution 
of a challenge or final disposition of 
any such litigation. 

(2) The records management require-
ments do not apply to information that 
is public information, or is obtained by 
a PHA other than under this section. 

(d) Opportunity to dispute. If a PHA 
obtains sex offender registration infor-
mation from a State or local agency 
under paragraph (a) of this section 
showing that a household member is 
subject to a lifetime sex offender reg-
istration requirement, the PHA must 
notify the household of the proposed 
action to be based on the information 
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and must provide the subject of the 
record, and the applicant or tenant, 
with a copy of such information, and 
an opportunity to dispute the accuracy 
and relevance of the information. This 
opportunity must be provided before a 
denial of admission, eviction or lease 
enforcement action on the basis of such 
information. 

Subpart K—Application, Registra-
tion, and Submission Require-
ments 

SOURCE: 69 FR 15673, Mar. 26, 2004, unless 
otherwise noted. 

§ 5.1001 Applicability. 
This subpart applies to all applicants 

for HUD grants, cooperative agree-
ments, capital fund or operating fund 
subsidy, capital advance, or other as-
sistance under HUD programs, includ-
ing grant programs that are classified 
by OMB as including formula grant 
programs or activities, but excluding 
FHA insurance and loan guarantees 
that are not associated with a grant 
program or grant award. 

§ 5.1003 Use of a universal identifier 
for organizations applying for HUD 
grants. 

(a) Every application for a new or re-
newal of a grant, cooperative agree-
ment, capital fund or operating fund 
subsidy, capital advance, or other as-
sistance, including an application or 
plan under a grant program that is 
classified by OMB as including formula 
grant programs, must include a Data 
Universal Numbering System (DUNS) 
number for the applicant. 

(b) (1) Applicants or groups of appli-
cants under a consortium arrangement 
must have a DUNS number for the or-
ganization that is submitting the ap-
plication for federal assistance as the 
lead applicant on behalf of the other 
applicants. If each organization is sub-
mitting a separate application as part 
of a group of applications, then each 
organization must include its DUNS 
number with its application submis-
sion. 

(2) If an organization is submitting 
an application as a sponsor or on behalf 
of other applicants, and the other enti-
ties will be receiving funds directly 

from HUD, then the applicant or spon-
sor must submit an application for 
funding that includes the DUNS num-
ber of each applicant that would re-
ceive funds directly from HUD. 

(3) If an organization is managing 
funds for a group of organizations, a 
DUNS number must be submitted for 
the managing organization, if it is 
drawing down funds directly from 
HUD. 

(4) If an organization is drawing down 
funds directly from HUD and subse-
quently turning the funds over to a 
management organization, then the 
management organization must obtain 
a DUNS number and submit the num-
ber to HUD. 

(c) Individuals who would personally 
receive a grant or other assistance 
from HUD, independent from any busi-
ness or nonprofit organization with 
which they may operate or participate, 
are exempt from this requirement. 

(d) In cases where individuals apply 
for funding, but the funding will be 
awarded to an institution or other en-
tity on the individual’s behalf, the in-
stitution or entity must obtain a 
DUNS number and the individual must 
submit the institution’s DUNS number 
with the application. 

(e) Unless an exemption is granted by 
OMB, HUD will not consider an appli-
cation as complete until a valid DUNS 
number is provided by the applicant. 
For classes of grants and grantees sub-
ject to this part, exceptions to this rule 
must be submitted to OMB for approval 
in accordance with procedures pre-
scribed by the Department. 

§ 5.1004 Central contractor registra-
tion. 

Applicants for HUD financial assist-
ance that are subject to this subpart 
are required to register with the Cen-
tral Contractor Registration (CCR) and 
have an active registration in CCR in 
order for HUD to obligate funds and for 
an awardee to receive an award of 
funds from HUD. 

[75 FR 41089, July 15, 2010] 

§ 5.1005 Electronic submission of ap-
plications for grants and other fi-
nancial assistance. 

Applicants described under 24 CFR 
5.1001 are required to submit electronic 
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applications or plans for grants and 
other financial assistance in response 
to any application that HUD has placed 
on the www.grants.gov/Apply Web site 
or its successor. The HUD Assistant 
Secretary, General Deputy Assistant 
Secretary or, the individual authorized 
to perform duties and responsibilities 
of these positions, with authority over 
the specific program for which the 
waiver is sought, may in writing, waive 
the electronic submission requirement 
for an applicant on the basis of good 
cause. 

[70 FR 77294, Dec. 29, 2005] 

Subpart L—Protection for Victims 
of Domestic Violence, Dating 
Violence, or Stalking in Public 
and Section 8 Housing 

SOURCE: 75 FR 66258, Oct. 27, 2010, unless 
otherwise noted. 

§ 5.2001 Applicability. 
This subpart addresses the protec-

tions for victims of domestic violence, 
dating violence, or stalking residing in 
public and Section 8 housing, as pro-
vided in the 1937 Act, as amended by 
the Violence Against Women Act 
(VAWA) (42 U.S.C. 1437f and 42 U.S.C. 
1437d). This subpart applies to the 
Housing Choice Voucher program 
under 24 CFR part 982, the project- 
based voucher and certificate programs 
under 24 CFR part 983, the public hous-
ing admission and occupancy require-
ments under 24 CFR part 960, and re-
newed funding or leases of the Section 
8 project-based program under 24 CFR 
parts 880, 882, 883, 884, 886, and 891. 

§ 5.2003 Definitions. 
The definitions of 1937 Act, PHA, 

HUD, household, responsible entity, and 
other person under the tenant’s control 
are defined in subpart A of this part. 
As used in this subpart L: 

Bifurcate means, with respect to a 
public housing or a Section 8 lease, to 
divide a lease as a matter of law such 
that certain tenants can be evicted or 
removed while the remaining family 
members’ lease and occupancy rights 
are allowed to remain intact. 

Dating violence means violence com-
mitted by a person: 

(1) Who is or has been in a social rela-
tionship of a romantic or intimate na-
ture with the victim; and 

(2) Where the existence of such a re-
lationship shall be determined based on 
a consideration of the following fac-
tors: 

(i) The length of the relationship; 
(ii) The type of relationship; and 
(iii) The frequency of interaction be-

tween the persons involved in the rela-
tionship. 

Domestic violence includes felony or 
misdemeanor crimes of violence com-
mitted by a current or former spouse of 
the victim, by a person with whom the 
victim shares a child in common, by a 
person who is cohabitating with or has 
cohabitated with the victim as a 
spouse, by a person similarly situated 
to a spouse of the victim under the do-
mestic or family violence laws of the 
jurisdiction receiving grant monies, or 
by any other person against an adult or 
youth victim who is protected from 
that person’s acts under the domestic 
or family violence laws of the jurisdic-
tion. 

Immediate family member means, with 
respect to a person: 

(1) A spouse, parent, brother, or sis-
ter, or child of that person, or an indi-
vidual to whom that person stands in 
loco parentis; or 

(2) Any other person living in the 
household of that person and related to 
that person by blood or marriage. 

Stalking means: 
(1)(i) To follow, pursue, or repeatedly 

commit acts with the intent to kill, in-
jure, harass, or intimidate another per-
son; or 

(ii) To place under surveillance with 
the intent to kill, injure, harass, or in-
timidate another person; and 

(2) In the course of, or as a result of, 
such following, pursuit, surveillance, 
or repeatedly committed acts, to place 
a person in reasonable fear of the death 
of, or serious bodily injury to, or to 
cause substantial emotional harm to 

(i) That person, 
(ii) A member of the immediate fam-

ily of that person, or 
(iii) The spouse or intimate partner 

of that person. 
VAWA means the Violence Against 

Women and Department of Justice Re-
authorization Act of 2005 (Pub. L. 109– 
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162, approved August 28, 2006), as 
amended by the U.S. Housing Act of 
1937 (42 U.S.C. 1437d and 42 U.S. 1437f). 

§ 5.2005 VAWA protections. 

(a) Notice of VAWA protections. (1) 
PHAs must provide notice to public 
housing and Section 8 tenants of their 
rights under VAWA and this subpart, 
including the right to confidentiality 
and the exceptions; and 

(2) PHAs must provide notice to own-
ers and management agents of assisted 
housing, of their rights and obligations 
under VAWA and this subpart; and 

(3) Owners and management agents of 
assisted housing administering an Of-
fice of Housing project-based Section 8 
program must provide notice to Sec-
tion 8 tenants of their rights and obli-
gations under VAWA and this subpart. 

(4) The HUD-required lease, lease ad-
dendum, or tenancy addendum, as ap-
plicable, must include a description of 
specific protections afforded to the vic-
tims of domestic violence, dating vio-
lence, or stalking, as provided in this 
subpart. 

(b) Applicants. Admission to the pro-
gram shall not be denied on the basis 
that the applicant is or has been a vic-
tim of domestic violence, dating vio-
lence, or stalking, if the applicant oth-
erwise qualifies for assistance or ad-
mission. 

(c) Tenants—(1) Domestic violence, dat-
ing violence, or stalking. An incident or 
incidents of actual or threatened do-
mestic violence, dating violence, or 
stalking will not be construed as a seri-
ous or repeated lease violation by the 
victim or threatened victim of the do-
mestic violence, dating violence, or 
stalking, or as good cause to terminate 
the tenancy of, occupancy rights of, or 
assistance to the victim. 

(2) Criminal activity related to domestic 
violence, dating violence, or stalking. 
Criminal activity directly related to 
domestic violence, dating violence, or 
stalking, engaged in by a member of a 
tenant’s household or any guest or 
other person under the tenant’s con-
trol, shall not be cause for termination 
of tenancy of, occupancy rights of, or 
assistance to the victim, if the tenant 
or immediate family member of the 
tenant is the victim. 

(d) Limitations of VAWA protections. 
(1) Nothing in this section limits the 
authority of the PHA, owner, or man-
agement agent to evict a tenant or ter-
minate assistance for a lease violation 
unrelated to domestic violence, dating 
violence, or stalking, provided that the 
PHA, owner, or management agent 
does not subject such a tenant to a 
more demanding standard than other 
tenants in making the determination 
whether to evict, or to terminate as-
sistance or occupancy rights; 

(2) Nothing in this section may be 
construed to limit the authority of a 
PHA, owner, or management agent to 
evict or terminate assistance to any 
tenant or lawful occupant if the PHA, 
owner, or management agent can dem-
onstrate an actual and imminent 
threat to other tenants or those em-
ployed at or providing service to the 
public housing or Section 8 assisted 
property if that tenant or lawful occu-
pant is not terminated from assistance. 
In this context, words, gestures, ac-
tions, or other indicators will be con-
sidered an ‘‘actual imminent threat’’ if 
they meet the standards provided in 
paragraph (e) of this section. 

(3) Any eviction or termination of as-
sistance, as provided in paragraph 
(d)(3) of this section, should be utilized 
by a PHA, owner, or management 
agent only when there are no other ac-
tions that could be taken to reduce or 
eliminate the threat, including, but 
not limited to, transferring the victim 
to a different unit, barring the perpe-
trator from the property, contacting 
law enforcement to increase police 
presence or develop other plans to keep 
the property safe, or seeking other 
legal remedies to prevent the perpe-
trator from acting on a threat. Restric-
tions predicated on public safety can-
not be based on stereotypes, but must 
be tailored to particularized concerns 
about individual residents. 

(e) Actual and imminent threat. An ac-
tual and imminent threat consists of a 
physical danger that is real, would 
occur within an immediate time frame, 
and could result in death or serious 
bodily harm. In determining whether 
an individual would pose an actual an 
imminent threat, the factors to be con-
sidered include: The duration of the 
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risk, the nature and severity of the po-
tential harm, the likelihood that the 
potential harm will occur, and the 
length of time before the potential 
harm would occur. 

§ 5.2007 Documenting the occurrence 
of domestic violence, dating vio-
lence, or stalking. 

(a) Request for documentation. A PHA, 
owner, or management agent presented 
with a claim for continued or initial 
tenancy or assistance based on status 
as a victim of domestic violence, dat-
ing violence, stalking, or criminal ac-
tivity related to domestic violence, 
dating violence, or stalking may re-
quest that the individual making the 
claim document the abuse. The request 
for documentation must be in writing. 
The PHA, owner, or management agent 
may require submission of documenta-
tion within 14 business days after the 
date that the individual received the 
request for documentation. However, 
the PHA, owner, or management agent 
may extend this time period at its dis-
cretion. 

(b) Forms of documentation. The docu-
mentation required under this section: 

(1) May consist of a HUD-approved 
certification form indicating that the 
individual is a victim of domestic vio-
lence, dating violence, or stalking, and 
that the incident or incidents in ques-
tion are bona fide incidents of such ac-
tual or threatened abuse. Such certifi-
cation must include the name of the 
perpetrator, and may be based solely 
on the personal signed attestation of 
the victim; or 

(2) May consist of a Federal, State, 
tribal, territorial, or local police report 
or court record; or 

(3) May consist of documentation 
signed by an employee, agent, or volun-
teer of a victim service provider, an at-
torney, or medical professional, from 
whom the victim has sought assistance 
in addressing domestic violence, dating 
violence, or stalking, or the effects of 
abuse, in which the professional attests 
under penalty of perjury under 28 
U.S.C. 1746 to the professional’s belief 
that the incident or incidents in ques-
tion are bona fide incidents of abuse, 
and the victim of domestic violence, 
dating violence, or stalking has signed 
or attested to the documentation; and 

(4) Shall be kept confidential by the 
PHA, owner, or management agent. 
The PHA, owner, or management agent 
shall not: 

(i) Enter the information contained 
in the documentation into any shared 
database; 

(ii) Allow employees of the PHA, 
owner, or management agent, or those 
within their employ (e.g., contractors) 
to have access to such information un-
less explicitly authorized by the PHA, 
owner, or management agent for rea-
sons that specifically call for these em-
ployees or those within their employ to 
have access to this information; and 

(iii) Disclose this information to any 
other entity or individual, except to 
the extent that disclosure is: 

(A) Requested or consented to by the 
individual making the documentation, 
in writing; 

(B) Required for use in an eviction 
proceeding, or 

(C) Otherwise required by applicable 
law. 

(c) Failure to provide documentation. In 
order to deny relief for protection 
under VAWA, a PHA, owner, or man-
agement agent must provide the indi-
vidual with a written request for docu-
mentation of the abuse. If the indi-
vidual fails to provide the documenta-
tion within 14 business days from the 
date of receipt of the PHA’s, owner’s, 
or management agent’s written re-
quest, or such longer time as the PHA, 
owner, or management agent at their 
discretion may allow, VAWA protec-
tions do not limit the authority of the 
PHA, owner, or management agent to 
evict or terminate assistance of the 
tenant or a family member for viola-
tions of the lease or family obligations 
that otherwise would constitute good 
cause to evict or grounds for termi-
nation. The 14-business day window for 
submission of documentation does not 
begin until the individual receives the 
written request. The PHA, owner, or 
management agency has discretionary 
authority to extend the statutory 14- 
day period. 

(d) Discretion to provide relief. At its 
discretion, a PHA, owner, or manage-
ment agent may provide benefits to an 
individual based solely on the individ-
ual’s verbal statement or other cor-
roborating evidence. A PHA’s, owner’s, 
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or management agent’s compliance 
with this section, whether based solely 
on the individual’s verbal statements 
or other corroborating evidence, shall 
not alone be sufficient to constitute 
evidence of an unreasonable act or 
omission by a PHA, PHA employee, 
owner, or employee or agent of the 
owner. Nothing in this subparagraph 
shall be construed to limit liability for 
failure to comply with the require-
ments of 24 CFR part 5. 

(e) Response to conflicting certification. 
In cases where the PHA, owner, or 
management agent receives conflicting 
certification documents from two or 
more members of a household, each 
claiming to be a victim and naming 
one or more of the other petitioning 
household members as the perpetrator, 
a PHA, owner, or management agent 
may determine which is the true vic-
tim by requiring third-party docu-
mentation as described in this section 
and in accordance with any HUD guid-
ance as to how such determinations 
will be made. A PHA, owner, or man-
agement agent shall honor any court 
orders addressing rights of access or 
control of the property, including civil 
protection orders issued to protect the 
victim and issued to address the dis-
tribution or possession of property 
among the household. 

§ 5.2009 Remedies available to victims 
of domestic violence, dating vio-
lence, or stalking in HUD-assisted 
housing. 

(a) Lease bifurcation. Notwithstanding 
any Federal, State, or local law to the 
contrary, a PHA, owner, or manage-
ment agent may bifurcate a lease, or 
remove a household member from a 
lease without regard to whether the 
household member is a signatory to the 
lease, in order to evict, remove, termi-
nate occupancy rights, or terminate as-
sistance to any tenant or lawful occu-
pant who engages in criminal acts of 
physical violence against family mem-
bers or others, without evicting, re-
moving, terminating assistance to, or 
otherwise penalizing the victim of such 
violence who is a tenant or lawful oc-
cupant. Such eviction, removal, termi-
nation of occupancy rights, or termi-
nation of assistance shall be effected in 
accordance with the procedures pre-

scribed by Federal, State, or local law 
for termination of assistance or leases 
under the relevant public housing, Sec-
tion 8 Housing Choice Voucher, and 
Section 8 project-based programs. 

(b) Court orders. Nothing in this sub-
part may be construed to limit the au-
thority of a PHA, owner, or manage-
ment agent, when notified, to honor 
court orders addressing rights of access 
to or control of the property, including 
civil protection orders issued to pro-
tect the victim and to address the dis-
tribution of property among household 
members in a case where a family 
breaks up. 

§ 5.2011 Effect on other laws. 
Nothing in this subpart shall be con-

strued to supersede any provision of 
any Federal, State, or local law that 
provides greater protection than this 
section for victims of domestic vio-
lence, dating violence, or stalking. 

PART 6—NONDISCRIMINATION IN 
PROGRAMS AND ACTIVITIES RE-
CEIVING ASSISTANCE UNDER 
TITLE I OF THE HOUSING AND 
COMMUNITY DEVELOPMENT ACT 
OF 1974 

Subpart A—General Provisions 

Sec. 
6.1 Purpose. 
6.2 Applicability. 
6.3 Definitions. 
6.4 Discrimination prohibited. 
6.5 Discrimination prohibited—employ-

ment. 
6.6 Records to be maintained. 

Subpart B—Enforcement 

6.10 Compliance information. 
6.11 Conduct of investigations. 
6.12 Procedure for effecting compliance. 
6.13 Hearings and appeals. 

AUTHORITY: 42 U.S.C. 3535(d) 42 U.S.C. 5309. 

SOURCE: 64 FR 3797, Jan. 25, 1999, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 6.1 Purpose. 

The purpose of this part is to imple-
ment the provisions of section 109 of 
title I of the Housing and Community 
Development Act of 1974 (Title I) (42 

VerDate Sep<11>2014 11:12 Jul 08, 2015 Jkt 235082 PO 00000 Frm 00119 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B


		Superintendent of Documents
	2016-07-06T15:44:22-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




